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$EVWUDFW

7KLV�SDSHU�FRQWULEXWHV�WR�WKH�RQJRLQJ�GLVFXVVLRQ�DERXW�WKH�VFRSH�IRU�DXWRQRPRXV
DFWLRQ� RI� VXSUDQDWLRQDO� RUJDQL]DWLRQV� LQ� WKH� (XURSHDQ�8QLRQ�� IRFXVVLQJ� RQ� WKH
(XURSHDQ�&RPPLVVLRQ��,Q�WKH�OLWHUDWXUH��WKH�LQGHSHQGHQFH�RI�WKH�&RPPLVVLRQ�LV
IUHTXHQWO\� TXHVWLRQHG�� ZKLOH� WKH� UHODWLYH� DXWRQRP\� RI� WKH� (XURSHDQ� &RXUW� RI
-XVWLFH� LV� OHVV�FRQWHQWLRXV��7KH�&RPPLVVLRQªV�SRZHU� LV� ODUJHO\� UHODWHG�¥�DQG�UH�
VWULFWHG� ¥� WR� LWV� UROH� DV� DQ� DJHQGD�VHWWHU�� 3DUWLFXODU� HPSKDVLV� LV� DFFRUGHG� WR� LWV
DJHQGD�VHWWLQJ�SRZHUV�DV�DQ�DYHQXH�RI� LQIOXHQFH��:KDW�KDV�VR� IDU�EHHQ�VHOGRP
UHFRJQL]HG�LV�KRZ�WKH�&RPPLVVLRQ�FDQ�SURILW�IURP�LWV�VSHFLILF�UROH�LQ�WKH�VXSUD�
QDWLRQDO� OHJDO� V\VWHP�� ,� SUHVHQW� HPSLULFDO� HYLGHQFH� VKRZLQJ� KRZ� WKH�&RPPLV�
VLRQ�FDQ�WDNH�DGYDQWDJH�RI�WKH�VXSUHPDF\�RI�(XURSHDQ�ODZ��DQG�IRUFH�WKH�&RXQ�
FLO� WR� DFW�� 7KHUHE\� LW� PDQDJHV� WR� LQIOXHQFH� WKH� FRXUVH� RI� (XURSHDQ� LQWHJUDWLRQ
ODUJHO\� LQGHSHQGHQWO\�� EHQHILWWLQJ� IURP� WKH� JUHDWHU� DXWRQRP\� RI� WKH� (XURSHDQ
&RXUW�

=XVDPPHQIDVVXQJ

'LH�*UHQ]HQ�GHU�+DQGOXQJVIlKLJNHLW�VXSUDQDWLRQDOHU�2UJDQLVDWLRQHQ�LQ�GHU�(8
ZHUGHQ�KHIWLJ�GHEDWWLHUW��,Q�GHU�/LWHUDWXU�ZLUG�GLH�8QDEKlQJLJNHLW�GHV�(XURSlL�
VFKHQ� *HULFKWVKRIV� DQGHUV� DOV� GLH� GHU� .RPPLVVLRQ� NDXP� EH]ZHLIHOW�� 0LW� GHQ
+DQGOXQJVP|JOLFKNHLWHQ� GHU� .RPPLVVLRQ� EHVFKlIWLJW� VLFK� GLHVHU� %HLWUDJ�� 6LH
ZHUGHQ� LQ�GHQ�PHLVWHQ�$QDO\VHQ�PLW� LKUHP�9RUVFKODJVUHFKW� YHUEXQGHQ��'DJH�
JHQ�ZLUG�]X�ZHQLJ�EHDFKWHW�� LQ�ZHOFKHP�0D�H�GLH�.RPPLVVLRQ�YRQ�GHQ�LKU�LP
VXSUDQDWLRQDOHQ�5HFKWVV\VWHP�]XJHGDFKWHQ�$XIJDEHQ�SURILWLHUHQ�NDQQ��$QKDQG
HLQLJHU�%HLVSLHOH�]HLJH� LFK��ZLH�GLH�.RPPLVVLRQ� LKUH�5ROOH�DOV�+�WHULQ�GHU�9HU�
WUlJH�GD]X�QXW]HQ� NDQQ�� GHQ�0LQLVWHUUDW� ]XP�+DQGHOQ� ]X� ]ZLQJHQ��$XI� GLHVH
:HLVH� YHUPDJ� GLH� .RPPLVVLRQ� GLH� (XURSlLVFKH� ,QWHJUDWLRQ�ZHLWJHKHQG� HLJHQ�
VWlQGLJ� ]X� EHHLQIOXVVHQ�� 'DEHL� SURILWLHUW� VLH� YRQ� GHU� JU|�HUHQ�8QDEKlQJLJNHLW
GHV�(XURSlLVFKHQ�*HULFKWVKRIV�
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� ,QWURGXFWLRQ

7KH�&RPPLVVLRQ� LV� WKH� FHQWUDO� DFWRU� LQ� WKH�(XURSHDQ�SROLW\�EHFDXVH� LW�SUHSDUHV
OHJLVODWLRQ�DQG�PRQLWRUV�LWV�LPSOHPHQWDWLRQ��7KLV�VXSUDQDWLRQDO�DFWRU�LV�QRW�RQO\
RI� LQWHUHVW�ZLWK�YLHZ� WR�GLVFXVVLRQV�EHWZHHQ�QHRIXQFWLRQDOLVP�DQG� LQWHUJRYHUQ�
PHQWDOLVP��%H\RQG�WKH�GHEDWH�RI�HLWKHU�RU�GLVWLQFWLRQV�FKDUDFWHUL]LQJ�WKH�(8��LQ�
VWLWXWLRQDO� DQDO\VHV� KDYH� EHHQ� IRFXVLQJ� RQ� WKH� FRQGLWLRQV� XQGHU�ZKLFK� JRYHUQ�
PHQWV�ORVH�FRQWURO�RYHU�WKH�LQWHJUDWLRQ�SURFHVV�DQG�VXSUDQDWLRQDO�DFWRUV�DFTXLUH
WKH�DELOLW\�WR�LQGHSHQGHQWO\�LQIOXHQFH�WKH�FRXUVH�RI�LQWHJUDWLRQ��3ROODFN�������

3DUWLFXODUO\� LPSRUWDQW� LQ� WKLV�UHVSHFW�KDV�EHHQ�WKH�DQDO\VLV�RI� WKH�&RPPLVVLRQªV
DJHQGD�VHWWLQJ� SRZHUV� �6WHXQHQEHUJ� ������ 6FKQHLGHU� ������ *DUUHWW�7VHEHOLV
�������%DVHG�RQ�WKH�VSHFLILF�GHFLVLRQ�UXOHV�RI�WKH�(XURSHDQ�OHJLVODWLYH�SURFHGXUHV�
WKH�FKDQQHOV�WKURXJK�ZKLFK�WKH�&RPPLVVLRQ�FDQ�H[HUW�VXSUDQDWLRQDO�LQIOXHQFH�RQ
(XURSHDQ�GHFLVLRQV�KDYH�EHHQ�SUHFLVHO\�GHILQHG�

,Q�WKLV�SDSHU�,�DUJXH�WKDW�WKH�UROH�SOD\HG�E\�WKH�&RPPLVVLRQ�LQ�WKH�&RXQFLOªV�GH�
FLVLRQ�PDNLQJ�KDV�VR�IDU�EHHQ�RQO\�SDUWLDOO\�UHYHDOHG��7KLV�LV�EHFDXVH�VWXGLHV�XVX�
DOO\�WUHDW�WKH�GHFLVLRQ�PDNLQJ�RI�WKH�&RXQFLO�LQ�LVRODWLRQ��LJQRULQJ�WKH�IDFW�WKDW�LW
LV�HPEHGGHG�LQ�D�VXSUDQDWLRQDO�OHJDO�FRQWH[W��$QDO\VHV�RI�WKH�LPSDFW�RI�GHFLVLRQ
UXOHV�QRUPDOO\�DVVXPH�D�GHIDXOW�FRQGLWLRQ��2VWURP���������I��WKDW�LV�VWDEOH��7KXV�
JRYHUQPHQWV�FKRRVH�EHWZHHQ�WKH�VWDWXV�TXR�DQG�WKH�&RPPLVVLRQªV�SURSRVDO��7KLV
QHJOHFWV� WKH� LPSRUWDQFH� RI� WKH� VXSUDQDWLRQDO� OHJDO� FRQWH[W� �:HLOHU� ������� DQG
VHHPV� UHPLQLVFHQW� RI� UHJLPH� FRQFHSWLRQV� RI� WKH� (8�� %XW� WKH� (XURSHDQ� LQVWLWX�
WLRQDO� FRQWH[W� PD\� KDYH� VLJQLILFDQW� LPSOLFDWLRQV� RQ� DQ\� SDUWLFXODU� SUREOHP� DW
KDQG�HYHQ�ZLWKRXW�SULRU�GHFLVLRQV�RI�WKH�&RXQFLO��$V�D�UHVXOW��WKH�JRYHUQPHQWV�LQ
WKH�&RXQFLO�DUH�RIWHQ�QRW�DFWLQJ�RQ�WKH�EDVLV�RI�D�VWDEOH�GHIDXOW�FRQGLWLRQ�VR�WKDW
WKH�VWDWXV�TXR�LV�QRW�DQ�DOWHUQDWLYH�WR�D�FRPPRQ�(XURSHDQ�GHFLVLRQ���5DWKHU��WKH\
PD\� RQO\� KDYH� WKH� RSWLRQ� RI� DJUHHLQJ� RQ� D� FRPPRQ� (XURSHDQ� DSSURDFK�� RU
ZDWFKLQJ�WKHLU�QDWLRQDO�V\VWHPV�EH�VORZO\�HURGHG�E\�WKH�SLHFHPHDO�DSSOLFDWLRQ�RI
(XURSHDQ� ODZ�� 7KH� IDFW� WKDW� WKH� GHIDXOW� FRQGLWLRQ� FDQ� EH� PDQLSXODWHG� E\� WKH
��������������������������������������������������
7KLV� SDSHU� ZDV� SUHVHQWHG� DW� WKH� (&6$� �WK� %LHQQLDO� ,QWHUQDWLRQDO� &RQIHUHQFH�� 6HDWWOH�
0D\���¥-XQH����������,�ZRXOG�OLNH�WR�WKDQN�DOO�WKH�SDUWLFLSDQWV�DW�WKH�SDQHO�RQ�QHZ�LQVWL�
WXWLRQDO�DSSURDFKHV�WR�(XURSHDQ�LQWHJUDWLRQ�IRU�WKHLU�UHPDUNV��0RVW�RI�DOO��,�DP�JUDWHIXO
IRU�GHWDLOHG�FRPPHQWV�WR�:HUQHU�(LFKKRUVW��3KLOLSS�*HQVFKHO��+DQV�:LOO\�+RKQ��)ULW]�:�
6FKDUSI��*HUDOG� 6FKQHLGHU�� DQG�$ODVGDLU�<RXQJ�� /DVW� QRW� OHDVW�� ,� DP� LQGHEWHG� WR�.ODUD
9DQHN�IRU�UHVHDUFK�DVVLVWDQFH�DQG�WR�&\QWKLD�/HKPDQQ�IRU�ODQJXDJH�FRUUHFWLRQV�

� $QDO\VHV�DVVXPH�D�ZHDN�(XURSHDQ�SROLF\��ZKLFK�ZDV�GHFLGHG�XSRQ�XQGHU�WKH�/X[�
HPEXUJ�FRPSURPLVH��DV� WKH�GHIDXOW� FRQGLWLRQ� �*DUUHWW�7VHEHOLV������������� ,W� LV�QRW
VHHQ�WKDW�PDQ\�SROLF\�ILHOGV��ZKLFK�ZHUH�IRUPHUO\�LQ�WKH�QDWLRQDO�UHDOP��KDYH�EHHQ
VXEMHFWHG�WR�(XURSHDQL]DWLRQ�ZLWK�WKH�VLQJOH�PDUNHW�SURJUDPPH�ZLWKRXW�DQ\�DFWLRQ
RI�WKH�&RXQFLO�
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&RPPLVVLRQ�KDV�YHU\�IDU�UHDFKLQJ�LPSOLFDWLRQV�IRU�DQDO\VHV�RI�WKH�&RXQFLOªV�GHFL�
VLRQ�PDNLQJ��

,�EHJLQ�ZLWK�D�VKRUW� UHYLHZ�RI�KRZ�WKH�&RPPLVVLRQªV� UROH�KDV�EHHQ�FRQFHSWXDO�
L]HG�LQ�WKH�OLWHUDWXUH��$IWHU�GLVFXVVLQJ�WKH�GLIIHUHQW�SRZHUV�WKDW�WKH�&RPPLVVLRQ
KDV�DW�LWV�GLVSRVDO��,�SUHVHQW�GLIIHUHQW�FDVHV�ZKHUH�WKHVH�ULJKWV�KDYH�EHHQ�LQIOXHQ�
WLDO� IRU� VXEVHTXHQW�&RXQFLO� GHFLVLRQV�� VKRZLQJ�KRZ� WKH�&RPPLVVLRQ�PD\� FRP�
ELQH�LWV�GLIIHUHQW�FRPSHWHQFHV��6XEVHTXHQWO\��,�H[DPLQH�WKH�JHQHUDO�FKDUDFWHULVWLFV
RI� WKH� FDVHV��SRLQWLQJ� WR� WKH� LPSOLFDWLRQV� IRU�DQDO\VHV�RI�GHFLVLRQ�PDNLQJ� LQ� WKH
(8��,�FORVH�E\�FRQVLGHULQJ�WKH�UHOHYDQFH�RI�WKH�LGHQWLILHG�PHFKDQLVPV�

� 7KH�'HEDWHG�$XWRQRP\�RI�WKH�&RPPLVVLRQ

7KH� GHJUHH� RI� WKH� &RPPLVVLRQªV� DXWRQRP\� LV� ZLGHO\� GHEDWHG�� %HIRUH� DOO� HOVH�
SURYLQJ� DQ� LQGHSHQGHQW� LPSDFW� RI� VXSUDQDWLRQDO� DFWRUV� RQ� WKH� FRXUVH� RI� (XUR�
SHDQ� LQWHJUDWLRQ� LV� FHQWUDO� IRU� WKRVH� DXWKRUV� LQWHUHVWHG� LQ� UHIXWLQJ� LQWHUJRYHUQ�
PHQWDOLVW� H[SODQDWLRQV� �6DQGKROW]� ������� ,Q� DGGLWLRQ�� LQVWLWXWLRQDOLVW� DQDO\VHV
KDYH� EHFRPH� PRUH� LPSRUWDQW�� DLPLQJ� QRW� VR� PXFK� WR� GHWHUPLQH� ZKHWKHU� WKH
&RPPLVVLRQ�PD\�H[HUW�LQIOXHQFH��EXW�XQGHU�ZKLFK�FLUFXPVWDQFHV��3ROODFN�������

7KH�&RPPLVVLRQªV�DELOLW\�WR�LQIOXHQFH�WKH�FRXUVH�RI�(XURSHDQ�GHFLVLRQV�E\�XVLQJ
LWV�ULJKWV�IRU�DJHQGD�VHWWLQJ�KDV�UHFHLYHG�SDUWLFXODU�DWWHQWLRQ�IURP�WKH�SHUVSHFWLYH
RI� UDWLRQDO�FKRLFH� LQVWLWXWLRQDOLVP� �6WHXQHQEHUJ� ������ 6FKQHLGHU� ������ *DUUHWW�
7VHEHOLV��������%XW�DOVR�PRUH�JHQHUDOO\�� LWV� IRUPDO�PRQRSRO\�RQ�WKH�ULJKW�RI� LQL�
WLDWLYH�WR�WKH�&RXQFLO�LV�VHHQ�WR�EH�RQH�RI�LWV�PDMRU�DYHQXHV�IRU�KDYLQJ�LPSDFW�RQ
WKH� FRXUVH� RI� (XURSHDQ� LQWHJUDWLRQ� �3HWHUV� ���������� .HUUHPDQV� ������������ 7KH
&RXQFLO� DQG� �UHFHQWO\�� WKH�(XURSHDQ�3DUOLDPHQW�PD\�RQO\� UHTXHVW� WKH�&RPPLV�
VLRQ� WR� GUDZ� XS� D� OHJLVODWLYH� SURSRVDO�� ZKHUHDV� WKH� &RPPLVVLRQ� SUHSDUHV� DOO
GUDIWV��PDNLQJ� LW�D�JDWHNHHSHU�� ,Q�DGGLWLRQ�� WKH� LQFUHDVHG�XVH�RI�PDMRULW\�YRWLQJ
XQGHU� WKH� FRRSHUDWLRQ�SURFHGXUH� LQ� WKH�&RXQFLO� KDV� VWUHQJWKHQHG� WKH�&RPPLV�
VLRQªV�LQIOXHQFH�DV�DQ�DJHQGD�VHWWHU��6LQFH�WKH�&RXQFLO�QHHGV�WR�DFW�XQDQLPRXVO\
ZKHQHYHU� LW�ZDQWV� WR�DOWHU�D�&RPPLVVLRQ�SURSRVDO�� WKHVH�SURSRVLWLRQV�DUH�PRUH

��������������������������������������������������
� 2I�FRXUVH��D�GHWHULRUDWLQJ�UDWKHU�WKDQ�VWDEOH�VWDWXV�TXR�ZLOO�DOVR�KDYH�FRQVHTXHQFHV

IRU� WKH� (XURSHDQ� 3DUOLDPHQW�� 6LQFH� LW� IDYRXUV� PRUH� LQWHJUDWLRQ�� WKH� 3DUOLDPHQW
VKRXOG�VXSSRUW�WKH�&RPPLVVLRQªV�XVH�RI�7UHDW\�UXOHV�WR�SXW�SUHVVXUH�RQ�WKH�&RXQFLO�
+RZHYHU��VLQFH�WKH�3DUOLDPHQW�GRHV�QRW�SDUWDNH�LQ�GHFLVLRQV�WDNHQ�XQGHU�(XURSHDQ
FRPSHWLWLRQ�ODZ��ZKLFK�KDYH�SDUWLFXODU�UHOHYDQFH�LQ�WKLV�FRQWH[W�� LW� LV� LQ�D�YHU\�DP�
ELYDOHQW� SRVLWLRQ� WRZDUGV� WKH�&RPPLVVLRQªV� XVH� RI� WKHVH� SRZHUV�� 7KHUHIRUH� LWV� EH�
KDYLRXU�LV�YHU\�FDVH�VSHFLILF��DQG�,�ZLOO�QRW�DQDO\]H�LW�DQ\�IXUWKHU�
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HDVLO\� DGRSWHG� WKDQ� FKDQJHG�� ,Q� SUDFWLFH�� WKLV� DOORZV� WKH� &RPPLVVLRQ� WR� SLFN
DPRQJ� GLIIHUHQW� ZLQQLQJ� FRDOLWLRQV� WKH� RQH� SURSRVDO� WKDW� LV� FORVHVW� WR� LWV� RZQ
SUHIHUHQFHV��*DUUHWW�7VHEHOLV�������������'HSHQGLQJ�RQ�WKH�GLVWULEXWLRQ�RI�SUHIHU�
HQFHV�LQ�WKH�&RXQFLO��UDWLRQDO�FKRLFH�LQVWLWXWLRQDOLVP�PD\�GHOLQHDWH�SUHFLVHO\�WKH
UROH�WKH�&RPPLVVLRQ�FDQ�SOD\�XQGHU�GLIIHUHQW�GHFLVLRQ�PDNLQJ�SURFHGXUHV��6XFK
DQDO\VHV�DOVR�LQFOXGH�WKH�UROH�RI�WKH�(XURSHDQ�3DUOLDPHQW�XQGHU�WKH�PRUH�UHFHQW
FR�GHFLVLRQ�SURFHGXUH��6FKQHLGHU�������*DUUHWW�����D��

1H[W� WR� IRUPDO�DJHQGD�VHWWLQJ�� WKH�&RPPLVVLRQ� LV�ZHOO�SODFHG� WR�SURILW� IURP�LQ�
IRUPDO�DJHQGD�VHWWLQJ� �3ROODFN�������������%HLQJ� WKH�PRVW�FHQWUDOO\� ORFDWHG�DFWRU
LQ�WKH�(XURSHDQ�SROLW\�LW�FDQ�EHQHILW�IURP�LWV�LQIRUPDWLRQDO�DGYDQWDJHV��(VSHFLDOO\
ZKHQHYHU�PHPEHU�VWDWHV�IDFH�D�KLJK�OHYHO�RI�XQFHUWDLQW\�ZLWK�UHJDUG�WR�SDUWLFXODU
LVVXHV�� WKH� &RPPLVVLRQ�PD\� H[SORLW� WKLV� VLWXDWLRQ�� DOORZLQJ� LW� WR� ODXQFK� SROLF\
SURJUDPPHV�VXFFHVVIXOO\��7KH�VLQJOH�PDUNHW� LQLWLDWLYH� LV� WKH�PRVW� LPSRUWDQW�H[�
DPSOH�IRU�WKLV��6DQGKROW]�=\VPDQ��������$OWKRXJK�LQIRUPDO�DJHQGD�VHWWLQJ�LV�E\
QR�PHDQV�DQ�LQVWLWXWLRQDOL]HG�PRQRSRO\�RI�WKH�&RPPLVVLRQ��E\�UDOO\LQJ�VXSSRUW
IRU�SURSRVDOV��WKH�&RPPLVVLRQ�FDQ�FOHDUO\�LQIOXHQFH�WKHLU�DFFHSWDQFH�LQ�WKH�&RXQ�
FLO�DQG�LQ�WKH�(XURSHDQ�3DUOLDPHQW�

6RPH�DQDO\VHV� WDNH� WKH�VFRSH�RI� LQIOXHQFH�FRQQHFWHG� WR�DJHQGD�VHWWLQJ�RQH�VWHS
IXUWKHU��(LFKHQHU��������7KH�&RPPLVVLRQ�PD\�JDLQ�HYHQ�PRUH�LPSDFW�EHFDXVH�RI
WKH� IDFW� WKDW� (XURSHDQ� SROLF\�PDNLQJ� LV� YHU\� VHJPHQWHG� DORQJ� VHFWRU�VSHFLILF
OLQHV�� 7KXV�� WKH� &RPPLVVLRQ� SUHSDUHV� LWV� SURSRVDOV� LQ� FORVH� LQWHUDFWLRQ� ZLWK
PHPEHU�VWDWH�H[SHUWV�KDYLQJ�DQ�LVVXH�VSHFLILF�LQWHUHVW�WR�VHH�FHUWDLQ�SROLFLHV�FRPH
DERXW�� %HFDXVH� RI� WKH�ZD\� WKH� SROLF\� SURFHVV� LV� RUJDQL]HG�� WKHVH� VDPH�QDWLRQDO
H[SHUWV�RIWHQ�GHFLGH�RQ�WKH�SURSRVDOV�LQ�WKH�ZRUNLQJ�JURXSV�RI�WKH�&RXQFLO��(YHQ
LQ� WKH� &RXQFLO� WKLV� ELDV� LQ� IDYRXU� RI� VHFWRUDO� SROLFLHV� LV� QRW� EURNHQ�� 7KXV�� WKH
&RPPLVVLRQ�PD\�WDNH�DGYDQWDJH�RI�WKH�VHFWRU�VSHFLILF�LQWHUHVWV�WR�IXUWKHU�WKH�(X�
URSHDQL]DWLRQ�RI�SROLFLHV��ZKHUHDV�WKH�PHPEHU�VWDWH�RIILFLDOV�DQG�PLQLVWHUV�UHDOL]H
WKHLU�VHOI�LQWHUHVW� LQ�VHFWRU�VSHFLILF�JRDOV�UDWKHU�WKDQ�JHQHUDO�QDWLRQDO� LQWHUHVWV�WR
NHHS�(XURSHDQ�SROLFLHV�DW�ED\��,Q�FRDOLWLRQ�ZLWK�WKH�&RPPLVVLRQ�FRQVWUDLQWV�IDFHG
LQ�WKHLU�QDWLRQDO�FDELQHWV�FDQ�EH�RYHUFRPH�

'HVSLWH�WKH�VLJQLILFDQW�SRWHQWLDO�DSSDUHQW�LQ�WKHVH�&RPPLVVLRQ�SRZHUV��LW�LV�EHLQJ
GHEDWHG�ZKHWKHU�PHPEHU�VWDWH�JRYHUQPHQWV�IDFH�D�ORVV�RI�FRQWURO�RYHU�WKH�&RP�
PLVVLRQ��DQG�WKXV�RYHU�LQWHJUDWLRQ��,QFUHDVLQJO\��WKH�UROH�RI�WKH�&RPPLVVLRQ�KDV
EHHQ�FRQFHSWXDOL]HG�DV�WKDW�RI�DQ�DJHQW�WR�ZKRP�WKH�PHPEHU�VWDWHV�DV�SULQFLSDOV
KDYH� GHOHJDWHG� FHUWDLQ� UHVSRQVLELOLWLHV�� DOORZLQJ� WKHP� WR� UHDOL]H� DGYDQWDJHV
�0DMRQH� ������ ������0RUDYFVLN� ������ 3ROODFN� ������� %\� GHOHJDWLQJ� FOHDUO\� GHOLQ�
HDWHG� ULJKWV� WR� DQ� LQGHSHQGHQW� DJHQW�� SULQFLSDOV�PD\� VDYH� WUDQVDFWLRQ� FRVWV� E\
VKDULQJ� D� FHQWUDO� SRRO� RI� LQIRUPDWLRQ�� IDFLOLWDWH� WKH� GHVLJQ� RI� LPSDUWLDO� SROLFLHV�
VWUHQJWKHQ� WKH� FRPPLWPHQW� RI� PHPEHU� VWDWHV� WR� FRRSHUDWLRQ�� DQG� LQFUHDVH� WKH
FUHGLELOLW\�RI�SROLFLHV�YLV�j�YLV�WKLUG�SDUWLHV�E\�OHWWLQJ�DQ�LQGHSHQGHQW�DJHQW�RYHU�
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YLHZ�LPSOHPHQWDWLRQ��)URP�D�UDWLRQDO�FKRLFH�SHUVSHFWLYH��JRYHUQPHQWV�ZLOO�RQO\
GHOHJDWH�ULJKWV�WR�WKH�H[WHQW�WR�ZKLFK�WKH�EHQHILWV�RI�GHOHJDWLRQ�RXWZHLJK�WKH�SRV�
VLEOH� FRVWV� DULVLQJ� IURP� §DJHQF\� ORVV�¨� JLYHQ� WKDW� WKH� DJHQW� LV� ERXQG� WR� SXUVXH
VHOI�LQWHUHVWV� WKDW� PLJKW� GLYHUJH� IURP� WKH� LQWHQWLRQ� RI� WKH� SULQFLSDOV� �1ROO�
:HLQJDVW������������

(PSLULFDOO\��LW� LV�GLIILFXOW�WR�SURYH�PHPEHU�VWDWH�FRQWURO�RU�ODFN�RI�FRQWURO�EDVHG
RQ�VLQJOH�FDVHV��6FKPLGW��������(VVHQWLDOO\��JRYHUQPHQWV�PD\�KDYH�DQ�LQWHUHVW�WR
KLGH� WKHLU� UHVSRQVLELOLW\� EHKLQG� WKH� &RPPLVVLRQªV� DFWLRQ�� %HFDXVH� EODPH�
DYRLGDQFH�LV�VR�DWWUDFWLYH�IRU�WKHP��:HDYHU��������LW�LV�KDUG�WR�HVWDEOLVK�ZKHWKHU
WKH�&RPPLVVLRQ�RYHUVWHSSHG�LWV�FRPSHWHQFHV��,W�LV�WKHUHIRUH�PXFK�PRUH�XVHIXO�WR
H[DPLQH�WKH�&RPPLVVLRQªV�DELOLW\�WR�DFW�DFURVV�VHYHUDO�FDVHV��DQDO\]LQJ�WKH�H[WHQW
WR�ZKLFK�WKH�&RPPLVVLRQªV�UHODWLYH� LQGHSHQGHQFH�LV�FRQWLQJHQW�RQ�GLIIHUHQW�IDF�
WRUV� ¥�PRVW� RI� DOO� RQ� JRYHUQPHQWDO� FRQWURO� �3ROODFN� ������� 7R� JLYH� DQ� H[DPSOH�
6DQGKROW]� �������KDV�UHFHQWO\�DUJXHG�WKDW� WKH�&RPPLVVLRQªV�XVH�RI�VSHFLDO�FRP�
SHWLWLRQ� ODZ�SRZHUV� �LWV� SUHURJDWLYH� WR� LVVXH�&RPPLVVLRQ� GLUHFWLYHV� XQGHU�$UW�
������ LQ� WHOHFRPPXQLFDWLRQV�SROLF\�GHPRQVWUDWHV� WKH�VLJQLILFDQW�H[WHQW�RI� ORVV�RI
JRYHUQPHQWDO� FRQWURO��:KHQ� FRPSDULQJ� WKH� WHOHFRPPXQLFDWLRQV� FDVH� WR� VLPLODU
&RPPLVVLRQ�SODQV� IRU� WKH� OLEHUDOL]DWLRQ�RI�HQHUJ\�QHWZRUNV�DQG�SRVWDO� VHUYLFHV�
KRZHYHU��,�IRXQG�WKDW�JRYHUQPHQWDO�FRQWURO�RI�WKH�XVH�RI�WKHVH�&RPPLVVLRQ�SRZ�
HUV� LV� DOO� EXW� DEVHQW�� JLYHQ� WKDW� WKH�&RPPLVVLRQ�KDG� WR� EDFN�GRZQ� LQ� WKHVH� LQ�
VWDQFHV��6FKPLGW�������

,Q�JHQHUDO��GHVSLWH�WKH�DPRXQW�RI�ZRUN�EHLQJ�GRQH��&RPPLVVLRQ�ULJKWV�RWKHU�WKDQ
WKRVH�UHODWLQJ�WR�DJHQGD�VHWWLQJ�DUH�UDUHO\�DQDO\]HG��/DIIDQ��������7KH�&RPPLV�
VLRQ�HQMR\V� VLJQLILFDQW�SRZHUV�DV�D�JXDUGLDQ�RI� WKH�7UHDW\�DQG�XQGHU�(XURSHDQ
FRPSHWLWLRQ�ODZ��:KLOH�LQGLYLGXDO�FDVH�VWXGLHV�KDYH�SRLQWHG�WR�WKH�VLJQLILFDQFH�RI
WKHVH� ULJKWV� �%XOPHU� ����E�� <RXQJ� ������� WKHUH� KDYH� QRW� EHHQ�PRUH� V\VWHPDWLF
VWXGLHV��:LWK�WKHVH�ULJKWV�WKH�&RPPLVVLRQ�FDQ�WDNH�DGYDQWDJH�RI�WKH�H[FHSWLRQDO
IHDWXUHV�RI�WKH�VXSUDQDWLRQDO�OHJDO�V\VWHP��LWV�VXSUHPDF\�DQG�GLUHFW�HIIHFW��:KLOH
WKH�&RPPLVVLRQªV�ZRUN�LV�JHQHUDOO\�VHHQ�XQGHU�WKH�IRFXV�RI�WKH�SUHSDUDWLRQ�RI�GL�
UHFWLYHV�DQG� WKH�FRQWURO�RI� WKHLU� LPSOHPHQWDWLRQ�� LWV�DELOLW\� WR�GLUHFWO\�DSSO\� WKH
7UHDW\ªV�UXOHV�LV�RYHUORRNHG��$V�ZLOO�EH�VHHQ��WKH�&RPPLVVLRQ�KDV�VSHFLILF�ULJKWV
WR�GHPDQG�SROLF\�FKDQJHV�IURP�WKH�PHPEHU�VWDWHV�ZKLFK�WKH�JRYHUQPHQWV�KDYH
QR�IRUPDO�RSSRUWXQLW\�WR�YHWR��,I�PHPEHU�VWDWHV�IDLO�WR�FRPSO\�ZLWK�WKH�&RPPLV�
VLRQªV�DFWLRQ�� LW� LV�XS�WR� WKH�&RXUW�RI� -XVWLFH� WR�GHFLGH�RQ�WKH�QHFHVVDU\�VFRSH�RI
QDWLRQDO�DGDSWDWLRQ�WR�WKH�VXSUDQDWLRQDO�OHJDO�FRQWH[W�

7KRXJK�WKH�DWWHPSW�WR�HVWDEOLVK�WKH�SUHFLVH�FRQGLWLRQV�RI�WKH�DXWRQRP\�RI�VXSUD�
QDWLRQDO�DFWRUV� VHHPV� WR�EH� WKH�PRVW� IUXLWIXO�ZD\� IRUZDUG� IRU�DQDO\VHV�RI�(XUR�
SHDQ�LQWHJUDWLRQ��,�FDQQRW�YHQWXUH�TXLWH�WKDW�IDU�LQ�WKH�SUHVHQW�SDSHU��:KLOH�,�FDQ
RQO\�SURYLGH�VXJJHVWLRQV�UDWKHU� WKDQ�SUHFLVH�JXLGHOLQHV�DV� WR� WKH�FRQGLWLRQV�XQ�
GHU�ZKLFK�WKH�&RPPLVVLRQ�FRPSHWHQFHV�,�GLVFXVV�PD\�EHFRPH�UHOHYDQW��WKH�V\V�
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WHPDWLF�HYLGHQFH�RI�KRZ�WKHVH�OLWWOH�UHFRJQL]HG�ULJKWV�PD\�JLYH�WKH�&RPPLVVLRQ
OHHZD\�DJDLQVW�WKH�PHPEHU�VWDWHV�KDV�LPSRUWDQW�LPSOLFDWLRQV�IRU�H[SODQDWLRQV�RI
&RXQFLO�GHFLVLRQ�PDNLQJ�

� 7KH�6XSUDQDWLRQDO�6KDSLQJ�RI�'HFLVLRQV

7KH�VXSUDQDWLRQDO�FKDUDFWHU�RI�WKH�(XURSHDQ�OHJDO�V\VWHP�LV�WKH�PRVW�GLVWLQFWLYH
WUDLW�RI�(XURSHDQ� LQWHJUDWLRQ� WKDW� VHWV� LW� DSDUW� IURP�RWKHU� IRUPV�RI� LQWHUQDWLRQDO
FRRSHUDWLRQ��&RPSOHPHQWLQJ�LQWHUJRYHUQPHQWDO�GHFLVLRQ�PDNLQJ�LQ�WKH�&RXQFLO�
WKH�GLUHFW�HIIHFW�DQG�VXSUHPDF\�RI�(XURSHDQ�ODZ�KDYH�ORRVHQHG�LQWHUJRYHUQPHQ�
WDO�FRQWURO��1HLWKHU�WKH�VXSUDQDWLRQDO�IHDWXUHV�RI�(XURSHDQ�GHFLVLRQ�PDNLQJ�FRP�
SULVLQJ� WKH�&RPPLVVLRQªV� UROH� DV� DJHQGD� VHWWHU�� QRU� WKH�SRVVLELOLW\� RI� TXDOLILHG�
PDMRULW\�YRWLQJ��QRU�WKH�SDUWLFLSDWLRQ�RI�WKH�(XURSHDQ�3DUOLDPHQW��DUH�FRQVLGHUHG
WR�EH�DV�VLJQLILFDQW�DV�WKH�VXSUDQDWLRQDO�FKDUDFWHU�RI�WKH�(XURSHDQ�&RXUW��ZKLFK�LV
HYHQ�UHFRJQL]HG�E\�LQWHUJRYHUQPHQWDOLVWV��0RUDYFVLN�������

:KLOH�LW�LV�PXFK�OHVV�LQYROYHG�WKDQ�WKH�&RXUW��WKH�&RPPLVVLRQ�DOVR�WDNHV�SDUW�LQ
WKH�VXSUDQDWLRQDO�OHJDO�V\VWHP��,W�LV�WKH�JXDUGLDQ�RI�WKH�7UHDW\��DQG�DV�VXFK�LW�KDV
WKH�UHVSRQVLELOLW\�WR�VDQFWLRQ�LQIULQJHPHQWV�RI�WKH�7UHDW\��FDOOLQJ�XSRQ�WKH�&RXUW
LI� QHFHVVDU\�� ,Q� DGGLWLRQ�� (XURSHDQ� FRPSHWLWLRQ� ODZ� SURYLGHV� WKH� (XURSHDQ
&RPPLVVLRQ�ZLWK� FRQVLGHUDEOH� FRPSHWHQFHV��PDNLQJ� LW� LQWR� WKH� §ILUVW� VXSUDQD�
WLRQDO�SROLF\¨��0F*RZDQ�:LONV�������

7KHVH� ULJKWV�RI� WKH�&RPPLVVLRQ�� DV� ,�ZLOO� VKRZ�� FDQ�EH�XVHG� WR� FRPSOHPHQW� LWV
UROH�DV�DJHQGD�VHWWHU��PHDQLQJ�WKDW�LW�KDV�FRQVLGHUDEOH�LQIOXHQFH�RQ�WKH�&RXQFLOªV
GHFLVLRQ�PDNLQJ��ZKLFK�KDV�JRQH�DOPRVW�XQUHFRJQL]HG�LQ�WKH�OLWHUDWXUH�WR�GDWH�

��� %H\RQG�$JHQGD�6HWWLQJ��7KH�&RPPLVVLRQªV�5HVLGXDO�3RZHUV

6R� IDU� WKHUH�KDV�QRW� EHHQ� DQ\� V\VWHPDWLF� DQDO\VLV� RI� KRZ� WKH�&RPPLVVLRQ�PD\
HPSOR\�LWV�GLIIHUHQW�ULJKWV�LQ�RUGHU�WR�SODFH�WKH�&RXQFLOªV�GHFLVLRQV�LQ�D�VXSUDQD�
WLRQDO� OHJDO� FRQWH[W�� WKRXJK� WKLV� SRVVLELOLW\� RI� WKH�&RPPLVVLRQ� KDV� DSSHDUHG� LQ
VHYHUDO� FDVH� VWXGLHV� �%XOPHU� ����E�� &RZKH\� ����������� 0RQWDJQRQ� ������� 7KH
VSHFLDO�SRZHUV�WKH�&RPPLVVLRQ�PD\�GUDZ�RQ�HVVHQWLDOO\�UHO\�RQ�WKH�VXSUHPDF\
DQG�GLUHFW� HIIHFW� RI� WKH� 7UHDW\ªV� UXOHV�� %HFDXVH� RI� WKHVH� FKDUDFWHULVWLFV�� DV� ,�ZLOO
VKRZ��H[SOLFLW�GHFLVLRQ�PDNLQJ�RI�WKH�&RXQFLO�LV�QRW�DOZD\V�UHTXLUHG�EHIRUH�VXE�
VXPLQJ�QDWLRQDO�SROLFLHV�XQGHU�WKH�7UHDW\�
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)LUVW�RI�DOO��WKH�&RPPLVVLRQ�DFWV�DV�WKH�JXDUGLDQ�RI�WKH�7UHDWLHV��8QGHU�$UWLFOH�����LW
KDV� WKH� ULJKW�� DQG� LQ� D� FHUWDLQ� VHQVH� DOVR� WKH� UHVSRQVLELOLW\�� WR� EHFRPH� DFWLYH
ZKHQHYHU� PHPEHU� VWDWHV� GR� QRW� PHHW� WKHLU� OHJDO� REOLJDWLRQV�� :KHUH� QDWLRQDO
UHJXODWLRQV� FRQIOLFW� ZLWK� (XURSHDQ� ODZ�� WKH� &RPPLVVLRQ� FDQ� VWDUW� DQ� LQIULQJH�
PHQW�SURFHGXUH��ZKLFK�ZLOO� OHDG�HYHQWXDOO\�WR�D�&RXUW�UXOLQJ�LI� WKH�JRYHUQPHQW
FRQFHUQHG�GRHV�QRW�UHVSRQG�WR�WKH�UHTXHVWV��6LPLODUO\��SULYDWH�DFWRUV�RU�PHPEHU�
VWDWH�JRYHUQPHQWV�PD\�LQWHUYHQH�WR�HQIRUFH�7UHDW\�SURYLVLRQV��$UW�������������EXW
WUDGLWLRQDOO\� WKLV� KDV� EHHQ� RI� OLWWOH� UHOHYDQFH�� *RYHUQPHQWV� KDUGO\� HYHU� SDWURO
HDFK�RWKHU��DQG�XVXDOO\�WKH�UHFRXUVH�RI�SULYDWH�DFWRUV�WR�(XURSHDQ�ODZ�HLWKHU�WDNHV
WKH�IRUP�RI�FRPSODLQWV�ZLWK�WKH�&RPPLVVLRQ�XQGHU�FRPSHWLWLRQ�ODZ��VR�WKDW�WKH
&RPPLVVLRQ�IRUPDOO\�WDNHV�DFWLRQ��RU�RI�SURFHHGLQJV�DW�GRPHVWLF�FRXUWV��1DWLRQDO
FRXUWV�KDYH�EHHQ�YHU\�SURPLQHQW�LQ�IXUWKHULQJ�(XURSHDQ�ODZ��:HLOHU��������3RV�
VLEOH�UHFRXUVH�WR�WKH�(XURSHDQ�&RXUW�RI�-XVWLFH�LQ�SUHOLPLQDU\�UHIHUHQFHV�LQYROYHV�
RQ� WKH� RQH� KDQG�� WKH� LPSOHPHQWDWLRQ� RI� PHDVXUHV� ZKLFK� ZHUH� DJUHHG� LQ� WKH
&RXQFLO��2Q�WKH�RWKHU�KDQG��DQG�PRUH�LPSRUWDQW�LQ�WKLV�FRQWH[W��LW�UHIHUV�WR�WKH�GL�
UHFW�DSSOLFDWLRQ�RI�&RPPXQLW\�ODZ��%HFDXVH�RI�WKH�GLUHFW�HIIHFW�DQG�VXSUHPDF\�RI
WKH� 7UHDW\�� HVWDEOLVKHG� QDWLRQDO� RUGHUV� DUH� QRW� RQO\� (XURSHDQL]HG� E\� H[SOLFLW
(XURSHDQ�GHFLVLRQV��5DWKHU��QDWLRQDO�UXOHV�PD\�EHFRPH�REVROHWH�LQ�WKH�OLJKW�RI�WKH
7UHDW\��DV�WKH�IDPRXV�&DVVLV�GH�'LMRQ�FDVH�KDV�VKRZQ��$OWHU�0HXQLHU�$LWVDKDOLD
������� 1DWLRQDO� UHJXODWLRQV� PD\� UHVWULFW� WUDGH� RQO\� ZLWKLQ� QDUURZ� OLPLWV�� DQG
UHJXODWLRQV�RI�RWKHU�PHPEHU�VWDWHV�DLPLQJ�WR�FRQWURO�QHJDWLYH�H[WHUQDOLWLHV�KDYH
WR�EH�PXWXDOO\�UHFRJQL]HG��6XFK�PDUNHW�PDNLQJ�WKURXJK�WKH�GHPLVH�RI�QDWLRQDO
UXOHV�LV�FDOOHG�§QHJDWLYH�LQWHJUDWLRQ¨��,W�FRPSOHPHQWV�DQG�LQIOXHQFHV�PHDVXUHV�RI
SRVLWLYH� LQWHJUDWLRQ�DJUHHG�RQ� LQ� WKH�&RXQFLO��ZKLFK� HVWDEOLVK� FRPPRQ� UXOHV� RI
PDUNHW�VKDSLQJ��3LQGHU�������6FKDUSI�����E��

7KH�UHOHYDQFH�RI�WKH�GLUHFW�VXEVXPSWLRQ�RI�QDWLRQDO�UHJXODWLRQV�XQGHU�(XURSHDQ
ODZ� LV� VWUHQJWKHQHG� WKURXJK�RWKHU� FRPSHWHQFHV�RI� WKH�&RPPLVVLRQ��QDPHO\� WKH
DGPLQLVWUDWLYH�SRZHUV�LW�HQMR\V�XQGHU�(XURSHDQ�FRPSHWLWLRQ�ODZ��$UWLFOHV����DQG���
DUH�GLUHFWHG�DW�SULYDWH�DFWRUV��SURKLELWLQJ�FDUWHOV�DQG�WKH�DEXVH�RI�GRPLQDQW�SRVL�
WLRQV��)RU�WKHLU�DSSOLFDWLRQ�E\�WKH�&RPPLVVLRQ�DQG�QDWLRQDO�DXWKRULWLHV��$UWLFOHV
��¥��� FRQWDLQ� WKH� SURFHGXUDO� UXOHV�� $UWLFOHV� ��� WR� ��� GHDO� ZLWK� WKH� DFWLRQV� RI
PHPEHU�VWDWHV��ZKRVH�SRWHQWLDO�WR�JUDQW�VSHFLDO�ULJKWV�RU�VWDWH�DLG�WR�HQWHUSULVHV�LV
UHVWULFWHG��7KH�&RPPLVVLRQ�HQMR\V�YHU\�IDU�UHDFKLQJ�ULJKWV�LQ�WKH�LPSOHPHQWDWLRQ
RI�(XURSHDQ�FRPSHWLWLRQ�ODZ��ZKLFK�DUH�EDVHG�SDUWO\�RQ�WKH�7UHDW\�DQG�SDUWO\�RQ
&RXQFLO� UHJXODWLRQV�VXFK�DV�5HJXODWLRQ�1R������ZKLFK�ZDV�DJUHHG�XSRQ� LQ�����
IRU� WKH� DSSOLFDWLRQ� RI� $UWLFOHV� ��� DQG� ���� 7KH� PHPEHU�VWDWH� JRYHUQPHQWV� RQO\
KDYH�OLPLWHG�IRUPDO�RSSRUWXQLWLHV�WR�LQIOXHQFH�WKH�ZD\�WKH�&RPPLVVLRQ�KDQGOHV
LWV�FRPSHWLWLRQ�ODZ�SRZHUV�

7KXV��WKH�JRYHUQPHQWV�RQO\�SDUWDNH�LQ�WKH�LPSOHPHQWDWLRQ�RI�$UWLFOHV����DQG���
WKURXJK� DGYLVRU\� FRPPLWWHHV�� JLYLQJ� WKH�&RPPLVVLRQ� WKH� ILQDO� GHFLVLRQ�SRZHU�
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7KH�JRYHUQPHQWV�DUH�HYHQ�OHVV�LQYROYHG�ZKHQ�WKHLU�RZQ�DFWLYLWLHV�DUH�EHLQJ�VFUX�
WLQL]HG�XQGHU�(XURSHDQ�FRPSHWLWLRQ�ODZ��)RU�WKH�FRQWURO�RI�VWDWH�DLG�WKH�&RPPLV�
VLRQ�RQO\�LQIRUPV�D�FRPPLWWHH�RI�WKH�PHPEHU�VWDWHV�WZLFH�\HDUO\�RI�LWV�DFWLYLWLHV�
,Q�WKH�����V�WKH�&RXQFLO�KDG�UHIXVHG�WR�DGRSW�D�UHJXODWLRQ�IRU�WKH�LPSOHPHQWDWLRQ
RI�VWDWH�DLG�FRQWURO�WKDW�WKH�&RPPLVVLRQ�KDG�SURSRVHG��6XEVHTXHQWO\��WKH�DSSUR�
SULDWH�SURFHGXUDO�UXOHV�ZHUH�PDLQO\�GHILQHG�WKURXJK�FRXUW�UXOLQJV��7KH�FRPPLW�
WHH� ZDV� ILQDOO\� LQVWLWXWHG� DV� D� FRPSURPLVH� LQ� WKH� HDUO\� ����V� ZKHQ� WKH� ,WDOLDQ
SUHVLGHQF\�GHPDQGHG�WKDW�WKH�&RPPLVVLRQ�SURSRVH�D�&RXQFLO�UHJXODWLRQ�IRU�WKH
FRQWURO� RI� VWDWH� DLG� ZKLFK� WKH� &RPPLVVLRQ� KDG� GHFOLQHG� �/DYGDV�0HQGULQRX
����������� �������)RU�$UWLFOH����DQG� WKH� FRQWURO�RI� WKH� FRQIHUUDO�RI� VSHFLDO� ULJKWV�
WKH� 7UHDW\� GRHV� QRW� HYHQ� IRUHVHH� D� SDUWLFLSDWRU\� UROH� RI� WKH�PHPEHU� VWDWHV��1R
SURFHGXUDO�SURYLVLRQ� IRU� LWV� LPSOHPHQWDWLRQ� LV� LQFOXGHG�� DOWKRXJK� WKH�&RPPLV�
VLRQ�LV�JUDQWHG�WKH�H[WUDRUGLQDU\�ULJKW�WR�LVVXH�JHQHUDOO\�ELQGLQJ�GLUHFWLYHV�DW�WKH
PHPEHU�VWDWHV��LQ�DGGLWLRQ�WR�GLUHFWO\�WDUJHWHG�GHFLVLRQV��7KHVH�GLUHFWLYHV�GR�QRW
KDYH�WR�EH�SDVVHG�E\�WKH�&RXQFLO�RU�WKH�3DUOLDPHQW��,QIRUPDOO\��DV�VHYHUDO�GLUHF�
WLYHV�SODQQHG�XQGHU� WKLV�SURYLVLRQ�KDYH� VKRZQ�� WKH�&RPPLVVLRQ� FRQVXOWV� TXLWH
FORVHO\�ZLWK�WKH�DIIHFWHG�JRYHUQPHQWV��6FKPLGW��������6LPLODUO\��LQ�RWKHU�DUHDV�RI
FRPSHWLWLRQ�SROLF\��JRYHUQPHQWV�KDYH�PXOWLSOH�PHDQV�WR�SXW�VLJQLILFDQW�SUHVVXUH
RQ� §WKHLU¨� FRPPLVVLRQHUV� DQG� WKH� &RPPLVVLRQ� DV� D� ZKROH� ZKHQ� FRQWURYHUVLDO
PHDVXUHV� DULVH�� VR� WKDW� WKH\�PD\� VXFFHVVIXOO\� SUHYHQW� QHJDWLYH� GHFLVLRQV� �5RVV
���������¥�����

,Q� VXP�� WKH� &RPPLVVLRQ� PD\� RQ� WKH� RQH� KDQG� DVVLVW� LQ� WKH� UHDOL]DWLRQ� RI� WKH
7UHDW\�DQG�LWV�PDUNHW�IUHHGRPV��WKH�PRELOLW\�RI�JRRGV��VHUYLFHV��DQG�ODERU�DV�ZHOO
DV�WKH�IUHHGRP�RI�HVWDEOLVKPHQW���WKURXJK�LWV�JHQHUDO�ULJKWV�DV�D�JXDUGLDQ�RI�WKH
7UHDW\��7KH�PDUNHW�IUHHGRPV�PD\�EH�UHVWULFWHG�RQO\�LQ�H[FHSWLRQDO�FDVHV���2Q�WKH
RWKHU�KDQG��LW�KDV�FRQVLGHUDEOH�SRZHUV�UHJDUGLQJ�WKH�PDUNHW�VWUXFWXUH�RI�VHFWRUV�
7KH�7UHDW\�DGGUHVVHV�PDUNHW�FRQFHQWUDWLRQ�DQG�WKH�EHKDYLRXU�RI�ILUPV�DV�ZHOO�DV
WKH�DFWLRQ�RI�WKH�VWDWH�ZLWK�UHJDUG�WR�WKH�ILQDQFLDO�DVVLVWDQFH�RI�HFRQRPLF�DFWLYLWLHV
RU�WKH�JUDQWLQJ�RI�OHJDO�SULYLOHJHV��7KXV��WKH�&RPPLVVLRQ�KDV�WKH�SRWHQWLDO�WR�VHUL�
RXVO\� LQWHUIHUH� ZLWK� WKH� SDUWV� RI� WKH� QDWLRQDO� HFRQRPLHV� WKDW� DUH� QRW� SUHGRPL�
QDQWO\� VWUXFWXUHG�E\�PDUNHW�SULQFLSOHV��7KH� IDFW� WKDW�(XURSHDQ�FRPSHWLWLRQ� ODZ
NQRZV�KDUGO\�DQ\�UHVWULFWLRQV�LV�FUXFLDO��7KLV�LV�YHU\�GLIIHUHQW�IURP�QDWLRQDO�FRP�

��������������������������������������������������
� ,Q�PLG������ WKH�&RPPLVVLRQ�PDGH� D� SURSRVDO� IRU� D�&RXQFLO� UHJXODWLRQ� IRU� FHUWDLQ

NLQGV�RI�VWDWH�DLG�
� 7KH�PRELOLW\�RI�FDSLWDO�LV�D�VSHFLDO�FDVH�LQ�WKLV�UHVSHFW�VLQFH�WKH�7UHDW\�UHTXLUHV�VHF�

RQGDU\� OHJLVODWLRQ� IRU� LWV� LPSOHPHQWDWLRQ�� 7KHUHIRUH�� WKH� GLUHFW� DSSOLFDWLRQ� RI� WKH
7UHDW\�KDV�SOD\HG�QR�UROH�LQ�WKLV�DUHD��%HKUHQV������������

� )RU�WKH�IUHH�WUDGH�RI�JRRGV�$UWLFOH����FRQWDLQV�DQ�H[HPSWLRQ��FRPSDUDEOH�FRQVWUDLQWV
H[LVW�IRU�WKH�RWKHU�PDUNHW�IUHHGRPV��:KLOH�FRQVWUDLQWV�QHFHVVDU\�WR�UHDOL]H�LPSRUWDQW
QDWLRQDO�JRDOV�DUH�JHQHUDOO\�UHFRJQL]HG��WKLV�LV�JUDQWHG�XQGHU�WKH�FDYHDW�WKDW�WKH�LQ�
WHUQDO�PDUNHW�LV�QRW�DGYHUVHO\�DIIHFWHG�
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SHWLWLRQ� ODZ�ZKLFK� QRUPDOO\� H[HPSWV� FHUWDLQ� DUHDV�� VXFK� DV� WKH� FODVVLF� XWLOLWLHV�
DQG�ZKHUH�LW�LV�WDNHQ�IRU�JUDQWHG�WKDW�SDUOLDPHQW�UHPDLQV�IUHH�WR�UHJXODWH�FHUWDLQ
DUHDV�RI�WKH�HFRQRP\��2Q�WKH�(XURSHDQ�OHYHO��PHPEHU�VWDWHV�DUH�GHQLHG�WKLV�IUHH�
GRP�ZKLFK�ZRXOG� DPRXQW� WR� D� GLVWXUEDQFH� RI� WKH� VLQJOH�PDUNHW��:KHUHDV� QD�
WLRQDO� FRPSHWLWLRQ� UXOHV� DUH� RQH� NLQG� RI� VHFRQGDU\� ODZ�� RQ� WKH� (XURSHDQ� OHYHO
WKH\�KDYH�WKH�VWDWXV�RI�SULPDU\�ODZ��6FKDUSI�����D��������$QG�HYHQ�WKRXJK�(XUR�
SHDQ�FRPSHWLWLRQ� ODZ�RQO\�DLPV� WR�RXWUXOH�KLQGUDQFHV�RI� WKH�VLQJOH�PDUNHW�DQG
GRHV� QRW� ERWKHU� ZLWK� SXUHO\� QDWLRQDO� FRQFHUQV�� WKH� OLNHOLKRRG� RI� VXFK� GLVWXU�
EDQFHV�KDYH�EHHQ�LQWHUSUHWHG�YHU\�EURDGO\��6LQFH�D�FRXQWU\ªV�QDWLRQDO�UHVWULFWLRQV
DOPRVW�DOZD\V�KDPSHU�D�SRWHQWLDO�HFRQRPLF�DFWLYLW\�RI�RWKHU�(XURSHDQ�QDWLRQDOV
LQ�DGGLWLRQ�WR�JRYHUQLQJ�LWV�RZQ�FLWL]HQV��WKHUH�DUH�LQ�IDFW�IHZ�LQKHUHQWO\�QDWLRQDO
DIIDLUV�

7DEOH� �� VXPPDUL]HV� WKH� GLIIHUHQW� ULJKWV� ZKLFK� WKH� &RPPLVVLRQ� PD\� H[HUFLVH�
,GHDOO\��WKH�&RPPLVVLRQ�PD\�VWDUW�WR�DSSO\�LWV�SRZHUV�LQ�DOO�DUHDV�QRW�H[HPSWHG
E\� WKH� 7UHDW\ªV� UXOHV�� LQWHUIHULQJ� VHULRXVO\�ZLWK� WKH� QDWLRQDO� RUGHUV� RI�PHPEHU
VWDWHV��,W�LV�LPSRUWDQW�WR�QRWH�WKDW�WKLV�GRHV�QRW�SUHVXSSRVH�WKDW�WKH�&RPPLVVLRQ
LV�LGHRORJLFDOO\�SUH�FRPPLWWHG�WR�D�IUHH�PDUNHW��5DWKHU�LW�LV�VXIILFLHQW��QH[W�WR�EH�
LQJ�HPSLULFDOO\�SODXVLEOH��WR�DVVXPH�WKDW�WKH�&RPPLVVLRQ�KDV�DQ�LQVWLWXWLRQDOL]HG
VHOI�LQWHUHVW�LQ�IXUWKHULQJ�(XURSHDQ�LQWHJUDWLRQ�DV�WKLV�DOORZV�LW�WR�FRQVROLGDWH�DQG
H[SDQG� LWV� FRPSHWHQFHV� DV� D� FRUSRUDWH� DFWRU� �6FKQHLGHU�:HUOH� ������ 6FKLPDQN
������� %HFDXVH� WKH� 7UHDW\� IDYRUV� QHJDWLYH� RYHU� SRVLWLYH� LQWHJUDWLRQ� �6FKDUSI
����E���WKH�&RPPLVVLRQªV�DFWLRQ�ZLOO�UHIOHFW�WKLV�ELDV��0RUHRYHU��QHJDWLYH�LQWHJUD�
WLRQ�PD\�EH�SXUVXHG�E\�WKH�&RPPLVVLRQ�QRW�RQO\�EHFDXVH�LW�VHHNV�WR�DFFRPSOLVK
WKH�7UHDW\ªV�JRDOV��EXW�DOVR�EHFDXVH�LW�PD\�EH�DWWUDFWLYH�DV�D�EDVLV�IURP�ZKLFK�WR
SURSRVH�SRVLWLYH�UHJXODWRU\�PHDVXUHV�WR�WKH�&RXQFLO��6LQFH�PHPEHU�VWDWHV�DUH�UH�
OXFWDQW� WR�VHH�QDWLRQDO� UHJXODWLRQV�VXUPRXQWHG�E\�D�(XURSHDQ� IUHH�PDUNHW�� WKH\
KDYH�DQ�LQFHQWLYH�WR�DJUHH�WR�(XURSHDQ�ZLGH�UXOHV�RI�PDUNHW�VKDSLQJ�

3UHFLVHO\� ZKLFK� SROLF\� DUHDV� DUH� SDUWLFXODUO\� SURQH� WR� &RPPLVVLRQ� DFWLRQ� FDQ
KDUGO\�EH�GHWHUPLQHG�LQ�DGYDQFH��)RU�RQH�WKLQJ��WKHUH�KDV�QRW�EHHQ�FRPSUHKHQ�
VLYH�HPSLULFDO�ZRUN�RQ�WKH�UHOHYDQFH�RI�QHJDWLYH�LQWHJUDWLRQ��,Q�DGGLWLRQ��WKH�LQ�
WHUSUHWDWLRQ�RI�WKH�7UHDW\�DQG�LWV�PDUNHW�IUHHGRPV�LV�VWLOO�HYROYLQJ��%HKUHQV�������
VR� WKDW� LW� LV� QRW�SRVVLEOH� WR� IRUHWHOO� WKH� H[WHQW� WR�ZKLFK� VHFRQGDU\� ODZ� IURP� WKH
&RXQFLO�LV�QHHGHG�DQG�MXGLFLDO�SROLF\�PDNLQJ�FDQ�VXEVWLWXWH�IRU�LW��0RVW�RI�WKH�H[�
DPSOHV� ,�ZLOO�JLYH�DUH� UHODWHG� WR� FRPSHWLWLRQ�SROLF\�DQG� LWV� VSHFLDO�&RPPLVVLRQ
SRZHUV��� ,Q� WKH�FRXUVH�RI� WKH�FRPSOHWLRQ�RI� WKH�VLQJOH�PDUNHW�� WKHVH�ULJKWV�KDYH

��������������������������������������������������

� ,�ZLOO�QRW�LQFOXGH�FDVHV�ZKHUH�MXGLFLDO�SROLF\�PDNLQJ�UHSODFHV�GHFLVLRQV�RI�WKH�&RXQ�
FLO� LQ� DQ� RXWULJKW� ZD\� �VHH� 3HVFDWRUH� ������� 6XFK� DQ� H[DPSOH� LV� JLYHQ� E\� 6WHLQ
������������� )ROORZLQJ� D� &RXUW� UXOLQJ� �&DVH� �������� WKH� &RPPLVVLRQ� H[FOXGHG� WKH
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EHHQ� LQFUHDVLQJO\�DSSOLHG� WR� WKH�SUHYLRXVO\�PRQRSROL]HG�XWLOLWLHV��1HYHUWKHOHVV�
WKH� &RPPLVVLRQ� VWUDWHJLHV� ,� DQDO\]H� DUH� QRW� FRQILQHG� WR� WKLV� H[FOXVLYH� DUHD� RI
XWLOLWLHV�� :KLOH� ,� FDQQRW� VXSSO\� D� FRPSUHKHQVLYH� RYHUYLHZ� RI� DOO� WKH� FDVHV� LQ
ZKLFK�WKH�&RPPLVVLRQ�FRXOG�VXFFHVVIXOO\�RU�XQVXFFHVVIXOO\�DFW�XQGHU�WKH�7UHDW\�
,�GHPRQVWUDWH�WKDW� WKH�&RPPLVVLRQ�PD\�DOVR� LQIOXHQFH�(XURSHDQ�SROLF\�PDNLQJ
E\�GUDZLQJ�RQ�RWKHU�OHJDO�SULQFLSOHV��%HVLGHV�DQDO\]LQJ�WKH�PHFKDQLVPV�RQ�ZKLFK
DXWRQRPRXV�DFWLRQ�RI�WKH�&RPPLVVLRQ�UHOLHV��,�ZLOO�GLVFXVV�SRVVLEOH�OLPLWV�WR�WKHVH
VWUDWHJLHV�ODWHU�RQ�LQ�WKH�SDSHU�

��� 1HJRWLDWLQJ�LQ�WKH�6KDGRZ�RI�1HJDWLYH�,QWHJUDWLRQ

$�VWULNLQJ�H[DPSOH�RI�KRZ�WKH�&RPPLVVLRQ�PD\�EHQHILW� IURP�WKH�VXSUDQDWLRQDO
OHJDO� FRQWH[W� FDQ� EH� IRXQG� LQ� WKH� DGRSWLRQ� RI� WKH�PHUJHU� UHJXODWLRQ� LQ� ������ $V
6LPRQ�%XOPHU� �����E��KDV� VKRZQ�FRQYLQFLQJO\�� WKH�&RPPLVVLRQ�ZDV� VXFFHVVIXO
LQ�JDLQLQJ�WKLV�QHZ�ULJKW�EHFDXVH�RI� WKH�SUHYLRXV�&RXUW�UXOLQJ� LQ�WKH�FDVH�3KLOLS
0RUULV�LQ�������%HIRUH��WKH�&RXQFLO�KDG�UHIXVHG�VHYHUDO�WLPHV�WR�DFFRUG�WKLV�SRZHU�
$V� WKH�7UHDW\�GHDOV�ZLWK�FDUWHOV�DQG� WKH�DEXVH�RI�D�GRPLQDQW�SRVLWLRQ��EXW�SUR�
YLGHV�QR�VDIHJXDUGV�WR�SUHYHQW�WKH�IRUPLQJ�RI�D�GRPLQDQW�SRVLWLRQ��WKH�&RPPLV�
VLRQ� KDG� VRXJKW� WKH� VXSUDQDWLRQDO� FRPSHWHQFH� IRU�PHUJHUV� IRU� \HDUV��:LWK� WKH

�������������������������������������������������������������������������������������������������������������������������������������������������
ULJKW�RI�UHVLGHQFH�RI�XQLYHUVLW\�VWXGHQWV�IURP�D�SURSRVDO�IRU�D�GLUHFWLYH�RQ�WKH�IUHH�
GRP�RI�PRYHPHQW��DV�WKLV�ULJKW�KDG�DOUHDG\�EHHQ�IXOO\�JUDQWHG�E\�WKH�&RXUW�

Table 1 Different commission powers

Competence Directed at Procedure

Infringement
procedure (Art. 169),
relating, for example
to insufficient market
freedoms

State actors Interaction between Commission and member state
on the allegations, reference to the European Court
of Justice

Control of cartels
(Art. 85)

Private actors Commission decisions
amounting to: Appeal

Prohibition of abuse of
market power (Art. 86)

Private actors Prohibiting the action,
requiring alterations, and/or
imposing fines.

to the

Control of subsidies
(Art. 92–94)

State actors
European

Control of the granting
of special rights
(Art. 90)

State actors Decision or directive
prohibiting the action or
requiring alterations

Court of Justice
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3KLOLS�0RUULV�FDVH��WKH�UHVLVWDQFH�RI�WKH�PHPEHU�VWDWH�JRYHUQPHQWV�FRXOG�EH�EUR�
NHQ�� ,Q� WKLV� FDVH�� WKH�&RXUW� LPSOLFLWO\� DFFRUGHG� WR� WKH�&RPPLVVLRQ� WKH� ULJKW� WR
FRQWURO�PHUJHUV�RQ�WKH�EDVLV�RI�$UWLFOH����

)ROORZLQJ�WKH�&RXUW�UXOLQJ��FRPSDQLHV� LQFUHDVLQJO\�QRWLILHG�WKH�&RPPLVVLRQ�RQ
SODQQHG� PHUJHUV�� $W� WKH� VDPH� WLPH�� WKH� &RPPLVVLRQ� DFWLYHO\� KLJKOLJKWHG� WKH
GUDZEDFNV�DQG�WKH�XQFHUWDLQW\�RI�WKH�QHZ�VLWXDWLRQ��ZKLFK�FRLQFLGHG�ZLWK�WKH�LQ�
FUHDVHG�EXVLQHVV�DFWLYLW\�LQ�WKH�FRXUVH�RI�FRPSOHWLQJ�WKH�VLQJOH�PDUNHW��:LWKRXW
&RXQFLO� UHJXODWLRQ�� WKHUH� ZDV� QR� WKUHVKROG� IRU� QRWLILFDWLRQV�� KRVWLOH� WDNHRYHUV
ZHUH�QRW�LQFOXGHG��DQG�WKH�SURSHUW\�ULJKWV�LQYROYHG�LQ�PHUJHUV�FRXOG�QRW�EH�GHDOW
ZLWK�DSSURSULDWHO\��%XOPHU�����E�������

7KXV��ZLWK� WKH�&RXUWªV� UXOLQJ�� WKH�VWDWXV�TXR�FKDQJHG�FRQVLGHUDEO\��DOWHULQJ� WKH
GHIDXOW�FRQGLWLRQ�RI�WKH�JRYHUQPHQWV��:KHUHDV�EHIRUH�WKH\�FRXOG�FKRRVH�EHWZHHQ
WKHLU�QDWLRQDO�UHVSRQVLELOLW\�DQG�D�QHZ�(XURSHDQ�FRPSHWHQFH�� WKH\�QRZ�IDFHG�D
SRRUO\� GHILQHG� (XURSHDQ� FRPSHWHQFH� WKH\� KDG� QRW� KDG� DQ\� LQSXW� LQ� EULQJLQJ
DERXW��7KLV�PDGH�LW�GHVLUDEOH�WR�UHSODFH�LW�ZLWK�D�PRUH�H[SOLFLW�(XURSHDQ�SRZHU�
ZKRVH�FRQGLWLRQV�WKH�JRYHUQPHQWV�ZRXOG�VSHFLI\�

)URP� WKH�&RPPLVVLRQªV� SHUVSHFWLYH� WKH� JUHDW� DGYDQWDJH� RI� WKLV�PHUJHU� UHJLPH�
XVLQJ�$UWLFOH�����ZDV�WKH�XQFHUWDLQW\�WKDW�LW�JHQHUDWHG��7KLV�VHUYHG�WR�SXW�SUHVVXUH
RQ� WKH�GRXEWLQJ�PHPEHU�VWDWHV� WR�VHWWOH� IRU�D�EHWWHU�ZRUNHG�RXW�DQG�SRWHQWLDOO\
PRUH�OLPLWHG�PHUJHU�UHJXODWLRQ��%\�D�FRPELQDWLRQ�RI�OXFN�DQG�VNLOO�WKH�&RPPLV�
VLRQ�KDG�PDQDJHG�WR�FUHDWH�D�SUREOHP�ZKLFK�WKH�&RXQFLO�IHOW�FRXOG�EH�HDVHG�RQO\
E\�SDVVLQJ�WKH�OHJLVODWLRQ�LW�KDG�SUHYLRXVO\�UHIXVHG�WR�FRQVLGHU�
�$OOHQ������������DOVR�FLWHG�LQ�3ROODFN����������

,Q�WKH�FDVH�RI�PHUJHU�FRQWURO��WKH�&RPPLVVLRQ�ZDV�HDVLO\�DEOH�WR�EXLOG�D�SURSRVDO
RQ�WKH�IDLW�DFFRPSOL�RI�WKH�&RXUW��$�VLPLODU�FDVH�FDQ�EH�IRXQG�LQ�WKH�OLEHUDOL]DWLRQ
RI� URDG� KDXODJH� �+pULWLHU� ������� ,Q� ������ UHVSRQGLQJ� WR� D� FRPSODLQW� E\� WKH�(XUR�
SHDQ�3DUOLDPHQW�� WKH�&RXUW� UXOHG� WKDW� WKH�&RXQFLO�RI�0LQLVWHUV�KDG�YLRODWHG� WKH
7UHDW\�E\�IDLOLQJ�WR�UHDOL]H�WKH�IUHHGRP�WR�SURYLGH�VHUYLFHV�LQ�WKH�WUDQVSRUW�VHFWRU�
)RU�WKH�PHPEHU�VWDWHV�WKH�UXOLQJ�§ZDV�DQ�LPSOLFLW�WKUHDW�WKDW�� LI� WKH�&RXQFLO�GLG
QRW�UHGUHVV�WKH�VKRUWFRPLQJV�LQ�URDG�WUDQVSRUW�TXLFNO\��WKH�&RXUW�ZRXOG�GLUHFWO\
DSSO\� WKH�7UHDW\����ZKLFK�FRXOG�KDYH�PHDQW� WKH� LQVWDQWDQHRXV� OLEHUDOLVDWLRQ�RI
WKH� URDG� KDXODJH� PDUNHW¨� �<RXQJ� ���������� ,Q� WKH� DIWHUPDWK� RI� WKH� UXOLQJ�� WKH
&RXQFLO� FRXOG� DJUHH� RQ� WKH�QHFHVVDU\�PHDVXUHV�GHVSLWH� D� VLJQLILFDQW� DPRXQW� RI
RSSRVLWLRQ�WR�WKH�OLEHUDOL]DWLRQ�RI�URDG�KDXODJH��

7KH�&RPPLVVLRQ��KRZHYHU��GRHV�QRW�KDYH� WR� UHPDLQ� UHODWLYHO\�SDVVLYH� OLNH� WKLV�
ZKLFK�PD\�EH�VKRZQ�ZKHQ� ORRNLQJ�DW� WKH� OLEHUDOL]DWLRQ�RI� DLU� WUDQVSRUW��7KLV�ZDV
��������������������������������������������������
� $FFRUGLQJ� WR�<RXQJ� �����������)UDQFH��*HUPDQ\�� ,WDO\��6SDLQ��3RUWXJDO�� DQG�*UHHFH

RSSRVHG�WKH�OLEHUDOL]DWLRQ�RI�URDG�KDXODJH�����YRWHV���ZKHUHDV�WKH�8.��%HOJLXP��WKH
1HWKHUODQGV��'HQPDUN��,UHODQG��DQG�/X[HPERXUJ�����YRWHV��VXSSRUWHG�LW�
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WKH�ILUVW�LQVWDQFH�RI�WKH�&RPPLVVLRQ�XVLQJ�(XURSHDQ�FRPSHWLWLRQ�ODZ�VXFFHVVIXOO\
IRU� WKH� OLEHUDOL]DWLRQ�DQG�(XURSHDQ�UH�UHJXODWLRQ�RI�D�VHFWRU� �$UJ\ULV��������¥���
6WULYHQV�:HLJKWPDQ� ���������I�� &XOOHQ�<DQQRSRXORV� ������������ )ROORZLQJ� WKH
DLUOLQH�GHUHJXODWLRQ�LQ�WKH�8QLWHG�6WDWHV�LQ�WKH�ODWH�����V��WKH�&RPPLVVLRQ�PDGH
OLEHUDOL]DWLRQ�SURSRVDOV��ZKLFK�IRXQG��KRZHYHU�� OLWWOH�VXSSRUW� LQ�WKH�&RXQFLO��$V
DLU�WUDQVSRUW�ZDV�QRW�LQFOXGHG�LQ�5HJXODWLRQ�1R�����JRYHUQLQJ�WKH�DSSOLFDWLRQ�RI
$UWLFOHV�����FDUWHOV��DQG�����DEXVH�RI�GRPLQDQW�SRVLWLRQ���LW�ZDV�ZLGHO\�IHOW�DPRQJ
PHPEHU� VWDWHV� WKDW� WKH� 7UHDW\ªV� FRPSHWLWLRQ� ODZ� GLG� QRW� DSSO\� WR� WKLV� VHFWRU�
*LYHQ�WKDW�WKH�&RXQFLO�KDG�WR�GHFLGH�XQDQLPRXVO\�WR�HQDFW�D�5HJXODWLRQ�IRU�WKH
DSSOLFDWLRQ� RI� WKH� FRPSHWLWLRQ� UXOHV� �$UW�� �����$UW�� ����� OLEHUDOL]DWLRQ� VHHPHG� D
IDU�ZD\�RII�

$�UXOLQJ�E\�WKH�(XURSHDQ�&RXUW�RI�-XVWLFH�FKDQJHG�WKLV�VLWXDWLRQ��,Q�WKH�FDVH�1RX�
YHOOHV�)URQWLqUHV�EDVHG�RQ�D�SUHOLPLQDU\�UHIHUHQFH��WKH�&RXUW�DIILUPHG�WKH�JHQHUDO
UHOHYDQFH�RI�(XURSHDQ�FRPSHWLWLRQ�ODZ�WR�WKH�DLUOLQHV� LQ�������2Q�WKLV�EDVLV�� WKH
&RPPLVVLRQ�VWUHQJWKHQHG�LWV�H[DPLQDWLRQV�IRU�DSSO\LQJ�WKH�FRPSHWLWLRQ�UXOHV� LW
KDG�EHJXQ�D� IHZ�\HDUV� HDUOLHU��8VLQJ�$UWLFOH� ����ZKLFK� DOORZHG� WKH� WUDQVLWLRQDO
HQIRUFHPHQW� RI� FRPSHWLWLRQ� ODZ� WKURXJK� WKH�&RPPLVVLRQ� XQWLO� WKH�&RXQFLO� GH�
FLGHG�RQ� WKH� UHJLPH�� WKH�&RPPLVVLRQ� LQTXLUHG� LQWR� WKH� H[LVWLQJ� ELODWHUDO� DJUHH�
PHQWV�EHWZHHQ�WKH�DLUOLQHV���%\�IL[LQJ�FDSDFLW\�LQ�DGYDQFH�DQG�VKDULQJ�UHYHQXH�
WKH�DLUOLQHV�HIIHFWLYHO\�KDPSHUHG�FRPSHWLWLRQ��WKXV�LQIULQJLQJ�$UWLFOH�����7KLUWHHQ
DLUOLQHV�ZHUH�FKDUJHG� LQ������DQG������� VR� WKDW� LQGLUHFWO\�DOO�PHPEHU�VWDWH�JRY�
HUQPHQWV�ZHUH�FRQFHUQHG���6KRXOG�WKH�DLUOLQHV�QRW�FRQIRUP�WR�WKH�GHPDQGV�RI�WKH
&RPPLVVLRQ��ZKLFK�ZHUH�DOVR�GHWDLOHG�LQ�SURSRVDOV�IRU�WZR�UHJXODWLRQV�VXEPLWWHG
VLPXOWDQHRXVO\� WR� WKH� &RXQFLO�� &RPPLVVLRQ� GHFLVLRQV� ZRXOG� FRPH� LQWR� IRUFH�
EDVHG� RQ�$UWLFOH� ������ 7KH�&RPPLVVLRQ� KDG� DOUHDG\� DJUHHG� RQ� WKHVH� GHFLVLRQV�
ZKLFK� LW� GLG� QRW� QRWLI\� IRU� WKH� WLPH� EHLQJ�� 7KH� &RPPLVVLRQ� EDFNHG� WKLV� WKUHDW
ZKHQ�WKUHH�DLUOLQHV��$OLWDOLD��/XIWKDQVD��DQG�2O\PSLF�$LUZD\V��UHIXVHG�WR�FRRS�
HUDWH�ZLWK�LW��$JDLQ�WKH�&RPPLVVLRQ�LVVXHG�GHFLVLRQV�EXW�OHW�WKHP�ODSVH�RQFH�WKH
DLUOLQHV� FRRSHUDWHG�� ,Q�'HFHPEHU� RI� ������ WKH�&RXQFLO� ILQDOO\� UHDFKHG� DQ� DJUHH�
PHQW�RQ� WKH�&RPPLVVLRQªV�SURSRVDOV� �WKH�§ILUVW�SDFNDJH¨�����7KXV� WKH�&RPPLV�
VLRQ�VXFFHVVIXOO\�JRW�WKH�&RXQFLO�PRYLQJ�E\�WKUHDWHQLQJ�GHFLVLRQV�EDVHG�RQ�$UWL�
��������������������������������������������������
� ,Q������ WKH�&RPPLVVLRQ�KDG�DOUHDG\�RSHQHG�$UWLFOH�����SURFHHGLQJV�DJDLQVW�VHYHQ

PHPEHU�VWDWHV�ZKR�KDG�QRW�VXSSRUWHG�WKH�&RPPLVVLRQªV�LQTXLULHV�LQWR�WKH�ELODWHUDO
DJUHHPHQWV� EHWZHHQ� DLUOLQHV�� DUJXLQJ� WKDW� FRPSHWLWLRQ� ODZ� GLG� QRW� DSSO\� WR� DLU
WUDQVSRUW�� 6XEVHTXHQW�� WKH� DLUOLQHV� FRRSHUDWHG� ���WK�&RPSHWLWLRQ� UHSRUW�� ������ SDU�
����

� ,Q�PLG������ WHQ� DLUOLQHV� �$HU� /LQJXV�� $LU� )UDQFH�� $OLWDOLD�� %ULWLVK� $LUZD\V�� %ULWLVK
&DOHGRQLDQ��./0��/XIWKDQVD��2O\PSLF�$LUZD\V��6DEHQD��6$6��UHFHLYHG�IRUPDO�OHWWHUV
EDVHG�RQ�$UWLFOH���������WK�&RPSHWLWLRQ�5HSRUW��������SDU�������,Q������WKH�RWKHU�DLU�
OLQHV��,EHULD��/X[DLU��7$3��ZHUH�DOVR�LQFOXGHG�LQ�WKH�SURFHHGLQJV����WK�&RPSHWLWLRQ
5HSRUW��������SDU������

�� ��WK�5HSRUW�RQ�&RPSHWLWLRQ�3ROLF\��������SDU�����
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FOH����ZKLFK�ZRXOG�KDYH�EHHQ�PRVW�FRVWO\�IRU�WKH�PHPEHU�VWDWHVª�DLUOLQHV��§,I�WKH
&RXQFLO�RI�0LQLVWHUV�ZLVKHG�WR�FRQWURO� WKH�VSHHG�DQG�LQWHQVLW\�RI�FRPSHWLWLRQ� LW
ZDV�LQ�WKHLU�SRZHU�WR�GR�VR�E\�LQWURGXFLQJ�DSSURSULDWH�GHUHJXODWRU\�PHDVXUHV¨
�%XWWRQ� ������������ %XLOGLQJ�RQ� WKLV� ILUVW� DJUHHPHQW�� WKH� VHFRQG� DQG� WKLUG�SDFN�
DJHV�RI�DLU�WUDQVSRUW� OLEHUDOL]DWLRQ�VXEVHTXHQWO\� OHG� WR� IXOO�FRPSHWLWLRQ�E\�$SULO
�����

&RPSHWLWLRQ�ODZ�KDV�FRQWLQXHG�WR�SOD\�DQ�LPSRUWDQW�UROH�LQ�WKH�DLU�WUDQVSRUW�VHF�
WRU��7KH�UHFHQW�DJUHHPHQW�RQ�WKH�OLEHUDOL]DWLRQ�RI�JURXQG�KDQGOLQJ�LQ�DLUSRUWV�FDQ�
QRW� EH� XQGHUVWRRG� ZLWKRXW� LW� �'XVVDUW�/HIUHW�)HGHUOLQ� ������� )ROORZLQJ� FRP�
SODLQWV� IURP� GLIIHUHQW� DLUOLQHV� DERXW� JURXQG�KDQGOLQJ� PRQRSROLHV� LQ� VHYHUDO
PHPEHU�VWDWHV��WKH�&RPPLVVLRQ�H[DPLQHG�WKH�VLWXDWLRQ�LQ�VHYHUDO�DLUSRUWV�LQ�GLI�
IHUHQW�FRXQWULHV��DQQRXQFLQJ�SRVVLEOH�GHFLVLRQV�RQ�WKH�EDVLV�RI�$UWLFOH������ IURP
�����RQZDUGV�� ,UHODQG��*UHHFH�DQG�6SDLQ�VXEVHTXHQWO\�HQGHG� WKHLU�PRQRSROLHV�
:LWK�WKHVH�DFWLRQV�WKH�&RPPLVVLRQ�SUHSDUHG�DQG�IDFLOLWDWHG�WKH�DJUHHPHQW�LQ�WKH
&RXQFLO�RQ�D�FRPPRQ�SRVLWLRQ�IRU�D�GLUHFWLYH�OLEHUDOL]LQJ�JURXQG�KDQGOLQJ�DW�WKH
HQG�RI�������ZKLFK�ZDV�SDVVHG�DJDLQVW�*HUPDQ\�DQG�$XVWULD�

(XURSHDQ� WHOHFRPPXQLFDWLRQV� OLEHUDOL]DWLRQ� DW� OHDVW� HTXDOV� DLU�WUDQVSRUW� OLEHUDOL]D�
WLRQ�LQ�WKH�LPSRUWDQFH�WKDW�KDV�WR�EH�DFFRUGHG�WR�WKH�SRVVLELOLWLHV�RI�QHJDWLYH�LQWH�
JUDWLRQ��6HYHUDO�H[DPSOHV�RI�KRZ�WKH�&RPPLVVLRQ�PD\�EXLOG�RQ�WKH�FDVH�ODZ�RI
WKH�&RXUW�FDQ�EH�GUDZQ�IURP�WKLV�FDVH��$Q�LPSRUWDQW�VWDUWLQJ�SRLQW�ZDV�WKH�UXOLQJ
LQ�WKH�FDVH�%ULWLVK�7HOHFRP�RI�������LQ�ZKLFK�WKH�&RXUW�HVWDEOLVKHG�WKDW�WKLV�WUDGL�
WLRQDO�XWLOLW\�ZDV�QRW�H[HPSWHG�E\�WKH�7UHDW\�EXW�VKRXOG�EH�UHJDUGHG�DV�D�QRUPDO
HFRQRPLF�VHFWRU��6DXWHU��������2Q�WKLV�EDVLV��DQG�ZLWK�WKH�KHOS�RI�FRPSODLQWV�IURP
SULYDWH�DFWRUV��WKH�&RPPLVVLRQ�VWDUWHG�WR�LQWHUYHQH�DJDLQVW�WKH�H[LVWLQJ�PRQRSR�
OLHV�IRU�WHUPLQDO�HTXLSPHQW� LQ�VHYHUDO�FRXQWULHV�� WKUHDWHQLQJ�HDFK�PHPEHU�VWDWH�WR
SDVV�D�GHFLVLRQ�RQ�WKH�EDVLV�RI�$UWLFOH������DJDLQVW�LW��VKRXOG�WKH�LOOHJDO�VLWXDWLRQ
SHUVLVW��7KLV�ZDV�DW�D�WLPH�ZKHQ�(XURSHDQ�WHOHFRPPXQLFDWLRQV�SROLF\�ZDV�VWLOO�LQ
LWV� LQIDQF\�� IRFXVLQJ� RQ� MRLQW� 5	'� DQG� WKH� FRPPRQ� LQWURGXFWLRQ� RI� WKH� GLJLWDO
QHWZRUN� ,6'1��)XFKV�������� ,W�ZDV�RQO\�DIWHU� WKHVH� LQWHUYHQWLRQV� WKDW� WKH�&RP�
PLVVLRQ�SXEOLVKHG�LWV������*UHHQ�3DSHU�ZKLFK�VWDUWHG�WKH�(XURSHDQ�OLEHUDOL]DWLRQ
DQG�UH�UHJXODWLRQ�SURFHVV�

%\� H[DPLQLQJ� WKHLU� WHUPLQDO� HTXLSPHQW� PRQRSROLHV�� WKH� &RPPLVVLRQ� SURPSWHG
*HUPDQ\��%HOJLXP��,WDO\��WKH�1HWKHUODQGV��DQG�'HQPDUN�WR�ORRVHQ�WKHLU�GRPHVWLF
PRQRSROLHV�HYHQ�EHIRUH�D�FRPPRQ�(XURSHDQ�OLEHUDOL]DWLRQ�SROLF\�ZDV�GHILQHG��,Q
WKLV�ZD\�WKH�&RPPLVVLRQ�PDQDJHG�WR�EUHDN�SRVVLEOH�UHVLVWDQFH�DW�DQ�HDUO\�VWDJH�
,Q� WKH�FDVH�RI� WHOHFRPPXQLFDWLRQV�� WKLV� IDFLOLWDWHG� WKH�DGRSWLRQ�QRW�RI�D�&RXQFLO
GLUHFWLYH� EXW� RI� D�&RPPLVVLRQ�GLUHFWLYH� EDVHG�RQ�$UWLFOH� ������ 7KLV�XQXVXDO� LQ�
VWUXPHQW� ZDV� VXEVHTXHQWO\� XVHG� IRU� DOO� GLUHFWLYHV� OLEHUDOL]LQJ� DVSHFWV� RI� WHOH�
FRPPXQLFDWLRQV� DQG� QHHG� QRW� FRQFHUQ� XV� KHUH� IXUWKHU� �FI�� 6FKPLGW� ������� ,W� LV
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RQO\�LPSRUWDQW�WR�QRWH�WKDW�GHFLVLRQ�PDNLQJ�RI�WKH�&RXQFLO�FRXOG�KDYH�EHHQ�SUH�
SDUHG�LQ�D�VLPLODU�ZD\�

7KH�EUHDN�XS�RI�WKH�HTXLSPHQW�PRQRSROLHV�LV�QRW�WKH�RQO\�H[DPSOH�WR�EH�IRXQG�LQ
WHOHFRPPXQLFDWLRQV��$QRWKHU� LQVWDQFH�RI� V\VWHPDWLFDOO\�SXUVXLQJ� VLQJOH� FDVHV� LV
IRXQG� LQ� WKH� OLEHUDOL]DWLRQ� RI�PRELOH� WHOHSKRQ\�� %HIRUH� LVVXLQJ� D� GLUHFWLYH� �DJDLQ
EDVHG�RQ�$UWLFOH�������UHTXLULQJ�DOO�PHPEHU�VWDWHV�WR�OLFHQVH�DW�OHDVW�WZR�PRELOH�
WHOHSKRQH�RSHUDWRUV�IURP������RQZDUGV��WKH�&RPPLVVLRQ�KDG�H[DPLQHG�UHPDLQ�
LQJ�PRQRSROLHV�LQ�VHYHUDO�PHPEHU�VWDWHV�VLQFH�������,WDO\��%HOJLXP�DQG�,UHODQG�OL�
FHQVHG�D� VHFRQG�RSHUDWRU� LQ� UHVSRQVH��0RUHRYHU�� WKH�&RPPLVVLRQ� VXEVHTXHQWO\
HQVXUHG�WKDW�WKH�QHZO\�OLFHQVHG�RSHUDWRUV�FRXOG�ZRUN�XQGHU�WKH�VDPH�FRQGLWLRQV
DV�WKH�HVWDEOLVKHG�QDWLRQDO�FDUULHU��OHDGLQJ�WR�GLVSXWHV�ZLWK�,WDO\��WKH�1HWKHUODQGV�
%HOJLXP�DQG�6SDLQ��2ULJLQDOO\��RQO\�WKH�QHZ�RSHUDWRU�LQ�WKHVH�FRXQWULHV�KDG�EHHQ
UHTXLUHG�WR�SD\�IRU�LWV�OLFHQVH�

)LQDOO\�� WKH�FOHDUDQFH�RI� WKH�FRRSHUDWLRQ�RI� WKH�)UHQFK�DQG�*HUPDQ� WHOHFRP�RS�
HUDWRUV�� RULJLQDOO\� FDOOHG�$WODV�� VKRXOG� EH�PHQWLRQHG�� ,W� QHHGHG� WKH� DSSURYDO� RI
WKH�&RPPLVVLRQ�XQGHU�$UWLFOH�����7KH�&RPPLVVLRQ� WRRN� WKLV�RSSRUWXQLW\� WR� UH�
TXLUH�ERWK�JRYHUQPHQWV� WR� OLEHUDOL]H�H[LVWLQJ�DOWHUQDWLYH�QHWZRUNV� �KHOG�E\� UDLO�
ZD\� FRPSDQLHV�� HOHFWULFLW\�XWLOLWLHV�� HWF��� IRU� WKH�SURYLVLRQ� RI� DOO� VHUYLFHV� EXW� WH�
OHSKRQ\�� 2WKHUZLVH� WKH� SURSRVHG� PHUJHU� ZRXOG� KDYH� HQWDLOHG� WRR� PXFK� RI� D
PDUNHW� GRPLQDQFH�� $� VLPLODU� UHTXHVW� DLPLQJ� DW� UHFLSURFDO� PDUNHW� DFFHVV� IRU
$PHULFDQ�FRPSDQLHV� LQ�(XURSH�ZDV� IRUZDUGHG�E\� WKH�86�)HGHUDO�&RPPXQLFD�
WLRQV�&RPPLVVLRQ�DQG�WKH�'HSDUWPHQW�RI�-XVWLFH�ZLWK�UHJDUG�WR�WKH�FOHDUDQFH�RI
WKH� MRLQW� FRRSHUDWLRQ� RI�$WODV�ZLWK� WKH�86� FDUULHU� 6SULQW� �FDOOHG� §*OREDO�2QH¨��
$IWHU�WKH�DJUHHPHQW�EHWZHHQ�WKH�)UHQFK�DQG�*HUPDQ�JRYHUQPHQWV�ZDV�UHDFKHG�
WKH� &RPPLVVLRQ� OLEHUDOL]HG� WKH� XVH� RI� DOWHUQDWLYH� QHWZRUNV� WKURXJKRXW� WKH� (8
XQGHU�$UWLFOH� ����� IURP�PLG������ RQZDUGV��:KHQ� DSSURYLQJ� DOOLDQFHV� EHWZHHQ
RWKHU�QHWZRUN�RSHUDWRUV��WKH�&RPPLVVLRQ�VLPLODUO\�LPSRVHG�WKH�OLEHUDOL]DWLRQ�RI
DOWHUQDWLYH� QHWZRUNV� DV� D� SUHFRQGLWLRQ� VR� WKDW�PHPEHU� VWDWHV� OLNH� 6SDLQ�ZKLFK
KDG�EHHQ�JUDQWHG�DQ�H[WHQVLRQ�ZHUH�SXW�XQGHU�SUHVVXUH�

7KH�H[DPSOH�RI�$WODV��LQ�SDUWLFXODU��HOXFLGDWHV�KRZ�PLVOHDGLQJ�LW�PD\�EH�WR�UHDG�
LO\�FRQFHLYH�WKH�DFWLRQV�RI�WKH�&RPPLVVLRQ�DV�EHLQJ�LQ�RSSRVLWLRQ�WR�WKH�JRYHUQ�
PHQWV��7KH�)UHQFK� DQG�*HUPDQ�SRVWDO�PLQLVWHUV�KDG� HQFRXUDJHG� WKH� OLEHUDOL]D�
WLRQ� RI� DOWHUQDWLYH� QHWZRUNV� DW� D� &RXQFLO� PHHWLQJ� LQ� ������ DOWKRXJK� *HUPDQ\
ODFNHG�D�VXIILFLHQW�GRPHVWLF�PDMRULW\�IRU�VXFK�D�VWHS��2WKHU�JRYHUQPHQWV��EDFNHG
E\� PRVW� QDWLRQDO� WHOHFRPPXQLFDWLRQV� RSHUDWRUV�� KDG� RSSRVHG� WKLV� PHDVXUH�
/LQNLQJ�WKH�$WODV�DSSURYDO�ZLWK�D�SDUWLDO�QHWZRUN�OLEHUDOL]DWLRQ�VHW�DQ�LQFHQWLYH
IRU�WKH�WHOHFRPPXQLFDWLRQV�RSHUDWRUV�WR�GURS�WKHLU�UHVLVWDQFH��6LQFH�DOO�RSHUDWRUV
ZHUH�DFWLYHO\�VHDUFKLQJ�IRU�FRRSHUDWLRQ�SDUWQHUV�WR�LPSURYH�WKHLU�SRVLWLRQ�RQ�LQ�
WHUQDWLRQDO�PDUNHWV�� LW�PDGH� QR� VHQVH� IRU� WKHP� WR� ULVN� WKHLU� IXWXUH� E\� FOLQJLQJ
RQWR�WKHLU�PRQRSROLHV�D�OLWWOH�ELW�ORQJHU�
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7KXV��(XURSHDQ�WHOHFRPPXQLFDWLRQV�SROLF\�JLYHV�VHYHUDO�H[DPSOHV�RI�PHDVXUHV�RI
QHJDWLYH�LQWHJUDWLRQ�KHOSLQJ�WR�DFKLHYH�D�FRPPRQ�SROLF\��7KH�DQWLFLSDWHG�RSSR�
VLWLRQ� RI� PHPEHU� VWDWHV� LV� EURNHQ� E\� HQIRUFLQJ� FRPSHWLWLRQ� ODZ�� *RYHUQPHQWV
DQG�377V�DUH�LVRODWHG�LQ�FRQIURQWLQJ�WKH�GHPDQGV�RI�WKH�&RPPLVVLRQ��(YHQ�ZKHQ
VHYHUDO�PHPEHU� VWDWHV� DUH� FRQFHUQHG�� WKH\� DUH� UDUHO\� LQIRUPHG� DERXW� WKH� RWKHU
FDVHV��DQG�FRXQWU\�VSHFLILF�GLIIHUHQFHV�PDNH�GLUHFW�FRPSDULVRQV�RI� WKH�&RPPLV�
VLRQªV�DFWLRQ�GLIILFXOW��$V�D�UHVXOW��WKH�&RPPLVVLRQ�KDUGO\�ULVNV�WKH�EXLOGLQJ�XS�RI
D� FRDOLWLRQ� DPRQJ� WKH� FRQFHUQHG�PHPEHU� VWDWHV� DLPHG� DW� EORFNLQJ� WKH� FKDQJH�
$OWHUQDWLYHO\�� WKH�&RPPLVVLRQ�PD\�WU\� WR� WLH�RWKHU�GHFLVLRQV� WR� WKH�UHTXLUHPHQW
RI�OLEHUDOL]DWLRQ��XVLQJ�LWV�SRZHUV�XQGHU�FRPSHWLWLRQ�ODZ�DV�D�KRVWDJH��DV�WKH�$W�
ODV�H[DPSOH�KDV�VKRZQ�

<HW��WKH�LPSOLFDWLRQV�RI�WKH�XVH�RI�FDVH�VSHFLILF�PHDVXUHV�IRU�WHOHFRPPXQLFDWLRQV
JR�VWLOO�IXUWKHU��$V�D�FRPPRQ�DSSURDFK�WR�OLEHUDOL]DWLRQ�LV�EHLQJ�LPSRVHG��LQFHQ�
WLYHV�DUH�EHLQJ�VHW�WR�GHYLVH�D�FRPPRQ�UH�UHJXODWRU\�IUDPHZRUN��7KH�VLQJOH�PDU�
NHW�OHDYHV�OLWWOH�VFRSH�IRU�SXUHO\�QDWLRQDO�UHVWULFWLRQV��DQG�HVSHFLDOO\�WKRVH�PHP�
EHU�VWDWHV�UHOXFWDQW�WR�OLEHUDOL]H�DUH�HDJHU�WR�VHH�DQ�DSSURSULDWH�(XURSHDQ�UHJXOD�
WRU\�IUDPHZRUN�SXW�LQ�SODFH��/LEHUDOL]DWLRQ�VHUYHV�DV�D�FDWDO\VW�IRU�WKH�DGRSWLRQ�LQ
WKH�&RXQFLO�RI�PHDVXUHV�RI�SRVLWLYH� LQWHJUDWLRQ� VXFK�DV� WKH�GLUHFWLYHV� IRU�RSHQ�QHW�
ZRUN� SURYLVLRQ� �213�� LQ� WHOHFRPPXQLFDWLRQV�� 7KH� IDFW� WKDW� LQFUHDVHG� QHJDWLYH
LQWHJUDWLRQ�VHWV�LQFHQWLYHV�WR�DJUHH�RQ�SRVLWLYH�LQWHJUDWLRQ�LV�DQ�LPSRUWDQW�IDFWRU
ZLWKLQ� WKH� &RPPLVVLRQ� HVSHFLDOO\� ZKHQ� LW� LV� UDOO\LQJ� VXSSRUW� IRU� FRQWHQWLRXV
PHDVXUHV��(YHQ�GLUHFWRUDWHV�RSSRVHG�WR�OLEHUDOL]DWLRQ�PD\�WKHUHE\�VHH�WKHLU�RZQ
JRDOV�LQGLUHFWO\�IXUWKHUHG�

2WKHU�XWLOLWLHV�PRQRSROLHV�KDYH�EHHQ�WDFNOHG�LQ�D�VLPLODU�ZD\��6KRUWO\�DIWHU�VWDUW�
LQJ�WR�GHILQH�D�(XURSHDQ�SROLF\�IRU�QHWZRUN�EDVHG�HQHUJ\��WKH�&RPPLVVLRQ��LQ������
LQLWLDWHG� LQIULQJHPHQW� SURFHGXUHV� DJDLQVW� WKH� H[LVWLQJ� LPSRUW� DQG� H[SRUW� PR�
QRSROLHV�IRU�HOHFWULFLW\�DQG�JDV�LQ�WHQ�PHPEHU�VWDWHV��$W�WKH�VDPH�WLPH�DQ�DWWHPSW
IDLOHG� WR� OLEHUDOL]H�QHWZRUN�EDVHG� HQHUJ\�YLD�$UWLFOH� �����GLUHFWLYHV� LQ� WKH� VDPH
ZD\� WKH� &RPPLVVLRQ� KDG� GRQH� LQ� WHOHFRPPXQLFDWLRQV�� $OVR� WKH� LQIULQJHPHQW
SURFHHGLQJV�SURJUHVVHG�YHU\�VORZO\�� LQGLFDWLQJ� WKDW�PHPEHU�VWDWHVª�KDG�FRQVLG�
HUDEOH� LQIOXHQFH� RQ� WKH� &RPPLVVLRQ� UHJDUGLQJ� KLJKO\� FRQWHQWLRXV� PHDVXUHV�� ,W
ZDV�QRW�XQWLO������WKDW�WKH�FDVHV�ZKHUH�KDQGHG�WR�WKH�(XURSHDQ�&RXUW�RI�-XVWLFH
�(&-��� DQG� DW� WKDW� WLPH� WKHLU� QXPEHU� KDG� GURSSHG� WR� ILYH� �6SDLQ�� )UDQFH�� ,WDO\�
,UHODQG��WKH�1HWKHUODQGV���7KRXJK�DQ�DEROLWLRQ�RI�H[FOXVLYH�ULJKWV�IRU�WKH�LPSRUW
DQG� H[SRUW� RI� HOHFWULFLW\� DQG� JDV�ZRXOG� OHDYH�PRVW� RI� WKH� QDWLRQDO�PRQRSROLHV
ODUJHO\� LQWDFW�� WKH�FDVHV�H[HUWHG�FRQVLGHUDEOH�SUHVVXUH��7KH\�ZHUH�HVVHQWLDOO\�WKH
ILUVW�DSSOLFDWLRQ�RI�SULPDU\�ODZ�WR�WKHVH�PRQRSROLHV��ZLWK�SRVVLEO\�PDQ\�PRUH�WR
IROORZ��:LWK� WKH� KHOS� RI� WKHVH� FDVHV�� )UDQFH�GHFLGHG� WR� VWDUW� FRRSHUDWLQJ� LQ� WKH
&RXQFLO��PDNLQJ�DQ�DOWHUQDWLYH�SURSRVDO� IRU� WKH�SDUWLDO� OLEHUDOL]DWLRQ�RI�QDWLRQDO
HOHFWULFLW\� V\VWHPV�� FDOOHG� WKH� VLQJOH�EX\HU� FRQFHSW�� $V� WKH� ODUJHVW� H[SRUWHU� RI
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HOHFWULFLW\� LQ� WKH� (&�ZLWK� VHYHUDO� PHPEHU� VWDWHV� UHO\LQJ� RQ� LWV� H[SRUWV�� DQG� LQ
YLHZ�RI�LWV�SROLWLFDO�ZHLJKW��)UDQFH�KDG�EHHQ�LQ�D�JRRG�SRVLWLRQ�WR�VLPSO\�REVWUXFW
WKH�&RXQFLO�GLVFXVVLRQV��7KH�SDUDOOHO� DSSOLFDWLRQ�RI�SULPDU\� ODZ��KRZHYHU�� UHQ�
GHUHG� WKLV� VWUDWHJ\�XVHOHVV��5DWKHU� WKDQ� VHHLQJ� WKH�PRQRSROLHV� FUDFN� LQ�D�SLHFH�
PHDO� DQG�XQSODQQHG�ZD\�� DQ� DFWLYHO\� GHVLJQHG� WUDQVLWLRQ� WR� 7UHDW\� FRQIRUPLW\
ZDV�SUHIHUUHG��,Q�������DIWHU�ORQJ�QHJRWLDWLRQV��D�&RXQFLO�DJUHHPHQW�FRXOG�ILQDOO\
EH� UHDFKHG��EDVHG�RQ� WKH�PRGLILHG�&RPPLVVLRQ�SURSRVDO� DQG� WKH�)UHQFK� VLQJOH
EX\HU��ZKLFK�LQ�IXWXUH�VKDOO�FRH[LVW�� ,W� LV� LPSRUWDQW�WR�QRWH�WKDW�WKH�FRPSURPLVH
FRXOG� EH� DFKLHYHG� EHIRUH� WKH�&RXUW� UXOLQJ�� 7KXV�� WKH� JRYHUQPHQWV�PDQDJHG� WR
HYDGH� LPSRVLWLRQV�E\� WKH�&RXUW� WKDW�ZRXOG�EH�GLIILFXOW� WR� FKDQJH� ODWHU�� WUXVWLQJ
WKH�IDFW�WKDW�WKH�&RXUW�ZRXOG�EH�PRVW�XQOLNHO\�WR�GHILQH�UHTXLUHPHQWV�FRQIOLFWLQJ
ZLWK�D�UHFHQW��FRPSOLFDWHG�&RXQFLO�FRPSURPLVH�

,W�LV�GRXEWIXO�WKDW�SRVWDO�PRQRSROLHV�FRQIRUP�LQ�WKHLU�ZKROH�EUHDGWK�WR�WKH�7UHDW\�
7KH�&RPPLVVLRQ�VWDUWHG�LQ�WKH�PLG�����V�WR�H[DPLQH�PRQRSROLHV�IRU�LQWHUQDWLRQDO
FRXULHU�VHUYLFHV�RQ�WKH�EDVLV�RI�$UWLFOHV����DQG����LQ�VHYHUDO�PHPEHU�VWDWHV��6FKXOWH�
%UDXFNV� ����������� 7KH�*HUPDQ�� %HOJLDQ�� )UHQFK�� ,ULVK�� ,WDOLDQ� DQG�'DQLVK� 377V
VWRSSHG�PRQRSROL]LQJ� WKLV�PDUNHW� VHJPHQW� DV� D� FRQVHTXHQFH��7KH�&RPPLVVLRQ
LVVXHG� GHFLVLRQV� XQGHU�$UWLFOH� ����� DJDLQVW� 6SDLQ� DQG� WKH�1HWKHUODQGV� EHFDXVH
WKHLU�PRQRSROLHV�SHUVLVWHG� �.HUI� ������������ 7KRXJK� WKH�&RPPLVVLRQ�KDG�PDGH
WKHVH�YHU\�VLPLODU�SUHSDUDWLRQV�IRU�SRVWDO�SROLF\�DV�LW�KDG�IRU�WHOHFRPPXQLFDWLRQV
SROLF\�� WKH� VXEVHTXHQW� DJUHHPHQW� RQ� D� (XURSHDQ� SRVWDO� SROLF\� ZDV� PRVW� SUR�
WUDFWHG��-XVW�DV�KDG�KDSSHQHG�LQ�WKH�FDVH�RI�HOHFWULFLW\��D�SODQ�IRU�DQ�$UWLFOH����GL�
UHFWLYH�KDG�WR�EH�JLYHQ�XS�LQ�WKH�����V��$QG�LW�ZDV�QRW�XQWLO�WKH�HQG�RI������WKDW�D
FRPPRQ�SRVLWLRQ� FRXOG�EH�DJUHHG� LQ� WKH�&RXQFLO� RQ� UHODWLYHO\�PRGHVW� VWHSV� WR�
ZDUG�OLEHUDOL]DWLRQ��8QWLO�WKHQ��WKH�&RPPLVVLRQ�KDG�DOVR�NHSW�D�YHU\�ORZ�SURILOH
UHJDUGLQJ� VLQJOH� FDVHV�� HYHQ� WKRXJK� SULYDWH� DFWRUV� KDG� ILOHG� FRPSODLQWV� DERXW
YLRODWLRQV�RI�FRPSHWLWLRQ�ODZ�

7KXV��SRVWDO�SROLF\�DOVR�VKRZV�WKH�FRQWLQJHQFLHV�RI�WKH�&RPPLVVLRQªV�VXFFHVV�LQ
XVLQJ� LWV� UHVLGXDO� ULJKWV�� 7KH� &RPPLVVLRQªV� DFWLRQ� LQ� WKLV� VHFWRU�ZDV� YHU\� FRQ�
VWUDLQHG�E\� WKH�SROLWLFDO�RSSRVLWLRQ�RI� VHYHUDO�JRYHUQPHQWV� WR� OLEHUDOL]DWLRQ�DQG
WKH�IDFW�WKDW� LQFUHDVHG�SUHVVXUHV�IRU�UDWLRQDOL]DWLRQ�ZRXOG�OHDG�WR�VLJQLILFDQW� MRE
ORVVHV� LQ� WKLV�VWDJQDQW�VHFWRU��%XW�DV� LQ� WKH�FDVH�RI�HOHFWULFLW\�SROLF\�� WKH�H[LVWLQJ
FRQVWUDLQWV� IURP� SULPDU\� ODZ�ZHUH� YHU\� LPSRUWDQW� LQ� EULQJLQJ� DERXW� WKH� ILQDO
&RXQFLO� DJUHHPHQW� RQ�PRGHVW� OLEHUDOL]DWLRQ��*RYHUQPHQWV�ZHUH� DIUDLG� WKDW� WKH
&RPPLVVLRQ� VKRXOG� LVVXH� D� GRFXPHQW� GHWDLOLQJ� WKH� LPSOLFDWLRQV� RI� (XURSHDQ
FRPSHWLWLRQ� ODZ� IRU� SRVWDO� VHUYLFHV�� OHDGLQJ� WR� D� GLVSDUDWH� EUHDNLQJ� XS� RI�PR�
QRSROLHV�RQ�D�FDVH�E\�FDVH�EDVLV�� ,Q�RUGHU� WR�SUHYHQW� WKLV�� WKH\�SUHIHUUHG�D�FRP�
PRQ�GLUHFWLYH�
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��� &KDQJLQJ�WKH�'HIDXOW�&RQGLWLRQ

$OO� WKH� H[DPSOHV� SUHVHQWHG� VKDUH� D� VLPLODULW\�� 7KH� DSSOLFDWLRQ� RI� WKH� 7UHDW\ªV
UXOHV�� HLWKHU� GLUHFWO\� E\� WKH� &RPPLVVLRQ� RU� E\� ZD\� RI� WKH� &RXUW�� FKDQJHV� WKH
VWDWXV�TXR�SRVLWLRQ�RI�WKH�PHPEHU�VWDWHV�LQYROYHG�LQ�D�SDUWLFXODU�FDVH��:KHUHDV�D
&RPPLVVLRQ� SURSRVDO� WR� WKH� &RXQFLO� ZDV� RQFH� UHMHFWHG� DV� EHLQJ� XQIDYRXUDEOH
FRPSDUHG�WR�WKH�VWDWXV�TXR��DQ�DJUHHPHQW�RI�WKH�&RXQFLO�LV�QRZ�EHLQJ�VRXJKW��,Q
YLHZ�RI�WKH�GHWHULRUDWLQJ�GHIDXOW�FRQGLWLRQ��D�MRLQW�(XURSHDQ�SROLF\�EHFRPHV�PRUH
DWWUDFWLYH�

1H[W� WR� WKLV�FRPPRQ�EDFNJURXQG�RI�D�FKDQJHG�GHIDXOW�FRQGLWLRQ�� WKH�FDVHV�GLV�
FXVVHG�FDQ�EH�GLVWLQJXLVKHG�LQWR�WZR�VXEJURXSV��,Q�WKH�ILUVW�VHW�RI�FDVHV��WKH�&RP�
PLVVLRQ�HPSOR\V�D�GLYLGH�DQG�FRQTXHU�VWUDWHJ\�� ,Q� WKH�VHFRQG�JURXS�� WKH� LPSOL�
FDWLRQV�RI�(XURSHDQ�ODZ�VHUYH�DV�D�WKUHDW��PDNLQJ�WKH�DGRSWLRQ�RI�&RXQFLO�PHDV�
XUHV�SUHIHUDEOH�

,Q� WKH� ILUVW� W\SH� RI� VWUDWHJ\�� WKH� &RPPLVVLRQ� VXFFHHGV� LQ� WULJJHULQJ� UHIRUPV� LQ
VRPH� PHPEHU� VWDWHV� E\� LQLWLDWLQJ� H[DPLQDWLRQV� DQG� WKUHDWHQLQJ� WR� PDNH� GHFL�
VLRQV��7KLV�DOORZV��LQ�D�VHFRQG�VWHS��WR�UHDFK�D�TXDOLILHG�PDMRULW\�LQ�WKH�&RXQFLO�RQ
D� (XURSHDQ�ZLGH� UHIRUP�� +DYLQJ� DOUHDG\� KDG� WR� LQLWLDWH� QDWLRQDO� UHIRUPV�� WKH
PHPEHU�VWDWHV�LQYROYHG�LQ�D�SDUWLFXODU�FRQIOLFW�QR�ORQJHU�KDYH�DQ\�UHDVRQ�WR�RE�
MHFW� WR� D� &RPPXQLW\� PHDVXUH�� 5DWKHU�� WKH\� PLJKW� KDYH� D� VSHFLDO� LQWHUHVW� LQ
EULQJLQJ� VXFK� D� UHVXOW� DERXW�� ,I� WKH�&RPPLVVLRQ� IDLOHG� WR� H[DPLQH� WKH� QDWLRQDO
VLWXDWLRQV� RI�PHPEHU� VWDWHV� HYHQO\�� D� &RPPXQLW\�PHDVXUH�ZLOO� DVVXUH� WKDW� WKH
PHPEHU�VWDWHV�WKDW�ZHUH�QRW�SUHVVXUL]HG�E\�WKH�&RPPLVVLRQ�LQ�WKH�VDPH�ZD\�DOVR
KDYH� WR� LQLWLDWH� UHIRUPV�� 1H[W� WR� JHQHUDO� LQWHUHVWV� LQ� WKH� HTXDO� WUHDWPHQW� RI� DOO
PHPEHU�VWDWHV��WKHUH�PD\�EH�LQWHUHVWV�LQ�VSHFLILF�UHFLSURFLW\�LI�WKH�PHPEHU�VWDWHV
ZKLFK�KDYH�UHIRUPHG�DUH�GLVDGYDQWDJHG�� IRU� LQVWDQFH� LQ�WHUPV�RI�PDUNHW�DFFHVV�
RYHU�PHPEHU�VWDWHV�ZLWK�LQWDFW�PRQRSROLHV�

7KH� OLEHUDOL]DWLRQ�RI�JURXQG�KDQGOLQJ� LV�D�SDUWLFXODUO\�JRRG�H[DPSOH� IRU� WKH�GL�
YLGH�DQG�FRQTXHU�VWUDWHJ\��,Q�WKLV�FDVH��VHYHQ�FRXQWULHV��6SDLQ��,UHODQG��*UHHFH��,W�
DO\�� /X[HPERXUJ�� *HUPDQ\�� $XVWULD��ZHUH� RSSRVHG� WR� OLEHUDOL]DWLRQ� EHIRUH� WKH
&RPPLVVLRQ�VWDUWHG�LWV�LQYHVWLJDWLRQV��7KLV�DPRXQWHG�WR����YRWHV�ZKHUH����YRWHV
ZHUH� QHHGHG� IRU� D� EORFNLQJ� PLQRULW\� LQ� WKH� &RXQFLO�� %\� LQLWLDWLQJ� FKDQJHV� LQ
*UHHFH��,UHODQG��6SDLQ��DQG�,WDO\��WKH�&RPPLVVLRQ�EURNH�GRZQ�WKH�EORFNLQJ�FRDOL�
WLRQ�DQG�WKH�GLUHFWLYH�FRXOG�EH�SDVVHG�DJDLQVW�*HUPDQ\�DQG�$XVWULD�
2WKHU� H[DPSOHV� IROORZ� WKH� VDPH� ORJLF�� WKH� H[DPLQDWLRQ� RI� WHUPLQDO� HTXLSPHQW
PRQRSROLHV�DQG�PRELOH�WHOHSKRQ\�PRQRSROLHV�IRXQG�LQ�WHOHFRPPXQLFDWLRQV��DQG
WKH�HDUO\�LQWHUYHQWLRQ�DJDLQVW�PRQRSROLHV�IRU�FRXULHU�VHUYLFHV�LQ�SRVWV��+RZHYHU�
WKLV�ODWWHU�FDVH�ZDV�QRW�UHLQIRUFHG�E\�D�GLUHFWLYH��SRVVLEO\�EHFDXVH�WKH�(XURSHDQ�
ZLGH� OLEHUDOL]DWLRQ�KDG� DOUHDG\�EHHQ� DFKLHYHG� WKURXJK� WKH�&RPPLVVLRQªV� LQWHU�
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YHQWLRQV�� ,Q� WHOHFRPPXQLFDWLRQV�� WKH� FDVHV�ZHUH� IROORZHG� E\� D�&RPPLVVLRQ�GL�
UHFWLYH� LQVWHDG�RI�D�&RXQFLO�GLUHFWLYH� �XVLQJ�$UWLFOH��������EXW� WKLV�GRHV�QRW�DOWHU
WKH�IDFW�WKDW�LW�ZDV�WKH�GLYLGH�DQG�FRQTXHU�VWUDWHJ\�WKDW�DOORZHG�WKH�&RPPLVVLRQ
WR�PLQLPL]H�RSSRVLWLRQ�

,Q� WKH� H[DPSOHV� UHSUHVHQWLQJ� WKH� VHFRQG� W\SH� RI� VWUDWHJ\�� &RXQFLO� DJUHHPHQW� LV
SUHFLSLWDWHG�E\�WKH�IDFW�WKDW�PHPEHU�VWDWH�JRYHUQPHQWV�ZDQW�WR�DYRLG�D�SRVVLEOH
ZRUVW�FDVH�VFHQDULR��+HUH��WKH�&RPPLVVLRQ�WKUHDWHQV�WR�LPSRVH�KLJK�FRVWV�RQ�WKH
PHPEHU�VWDWHV�LI�WKH\�GR�QRW�DGRSW�LWV�SURSRVDOV�LQ�WKH�&RXQFLO��7KHVH�FRVWV�RIWHQ
FRQVLVW�RI�D�ORVV�RI�SODQQLQJ�FDSDFLW\�GXH�WR�DQ�XQFHUWDLQ�OHJDO�VLWXDWLRQ��7KLV�ZDV
IHDUHG� LQ� WKH� FDVH� RI� WKH� OLEHUDOL]DWLRQ� RI� HOHFWULFLW\�� SRVWV�� DQG� URDG�KDXODJH� DV
ZHOO�DV�LQ�WKH�FDVH�RI�WKH�ODFN�RI�PHUJHU�UHJXODWLRQV��,Q�DGGLWLRQ��LQ�WKH�OLEHUDOL]D�
WLRQ�RI�HOHFWULFLW\�DQG�SRVWV�PHPEHU�VWDWHV�ZDQWHG�WR�DYRLG�D�VLWXDWLRQ�ZKHUH�WKH
RSHQLQJ�RI�PRQRSROLHV�ZRXOG�KDYH�EHHQ�VKDSHG�E\�MXGJHPHQWV�RI�WKH�&RXUW��%XW
§SUHYHQWLQJ�ZRUVH¨�PD\� DOVR� UHIHU� WR� GLUHFW� ILQDQFLDO� ORVVHV�� WKH� LPSHQGLQJ� ILQHV
WKH�PHPEHU�VWDWHV�ZHUH�DEOH�WR�DYRLG�E\�DGRSWLQJ�WKH�ILUVW�SDFNDJH�IRU�DLU�WUDQV�
SRUW� OLEHUDOL]DWLRQ� DUH� DQ� H[DPSOH�� $QRWKHU� SRVVLELOLW\� LV� WKDW� WKH� &RPPLVVLRQ
DFKLHYHV�DJUHHPHQW�E\� LPSRVLQJ�RSSRUWXQLW\�FRVWV� LQ� UHODWHG�DUHDV��/LQNLQJ� WKH
DSSURYDO�RI� WKH�$WODV�FRRSHUDWLRQ�WR� WKH� OLEHUDOL]DWLRQ�RI�DOWHUQDWLYH�QHWZRUNV� LV
DQ�H[DPSOH�IRU�WKLV��ZKLFK�KDG�DQ�LPPHGLDWH�LPSDFW�RQ�RWKHU�PHPEHU�VWDWHV�HD�
JHU� WR� VHH� WKHLU� QDWLRQDO� RSHUDWRU� SDUWLFLSDWH� LQ� LQWHUQDWLRQDO� YHQWXUHV���� 7KH
&RPPLVVLRQªV�EURDG�SRZHUV�LQ�WKH�DGPLQLVWUDWLRQ�RI�(XURSHDQ�ODZ�JLYH�LW�DPSOH
VFRSH� WR� GHVLJQ� SUHUHTXLVLWHV� IRU� WKH� DSSURYDO� RI� PHUJHUV� RU� VWDWH� DLGV�� RU� WR
WKUHDWHQ�LQTXLULHV�LQWR�HVWDEOLVKHG�QDWLRQDO�SUDFWLFHV�LI�D�JRYHUQPHQW�PDLQWDLQV�LWV
RSSRVLWLRQ� WR� SURSRVHG� OLEHUDOL]DWLRQ�PHDVXUHV�� +RZHYHU�� VLQFH� VXFK� D� OLQNDJH
ZLOO�EH�UDUHO\�PDGH�DV�RSHQO\�DV�WKH�RQH�EHWZHHQ�WKH�DSSURYDO�RI�$WODV�DQG�WKH
OLEHUDOL]DWLRQ� RI� DOWHUQDWLYH� QHWZRUNV�� LW� LV� GLIILFXOW� WR� HVWDEOLVK� WKH� UHOHYDQFH� RI
WKLV�SRVVLELOLW\�

��������������������������������������������������
�� $JDLQ�WKH�FRPPRQ�PHDVXUH�ZDV�SDVVHG�DV�D�&RPPLVVLRQ�GLUHFWLYH�

Figure 1 Divide and conquer: The example of ground handling
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7KH�§SUHYHQWLQJ�ZRUVH¨�VWUDWHJ\�PD\�EH�LOOXVWUDWHG�RQ�WKH�EDVLV�RI�WKH�HOHFWULFLW\
FDVH��0HPEHU�VWDWHV�KDG�GLIIHULQJ�LQWHUHVWV��VLWXDWHG�EHWZHHQ�WKH�PDLQWHQDQFH�RI
WKH�PRQRSROLHV� �ZKLFK�ZDV� WKH� VWDWXV�TXR�DQG�ZDV�SUHIHUUHG�E\�)UDQFH�� DQG�D
VXEVWDQWLDO��SODQQHG�OLEHUDOL]DWLRQ��ZKLFK�ZDV�IDYRUHG�E\�WKH�8.���,W�LV�QRW�QHFHV�
VDU\�KHUH�WR�QRWH�WKH�SRVLWLRQ�RI�DOO�PHPEHU�VWDWHV��:KDW� LV�ZRUWK�QRWLQJ�LV� WKDW
WKH� HOHFWULFLW\� FDVH� LV� RQH� RI� GH� IDFWR� XQDQLPRXV� GHFLVLRQ�PDNLQJ�� JLYHQ� WKDW
)UDQFHªV�SRVLWLRQ�DV�WKH�ODUJHVW�H[SRUWHU�RI�HOHFWULFLW\�LV�WRR�FHQWUDO�WR�GUDZ�XS�DQ
DJUHHPHQW�DJDLQVW�LW��%\�DSSO\LQJ�WKH�7UHDW\ªV�UXOHV�GLUHFWO\�WR�WKH�HOHFWULFLW\�PR�
QRSROLHV�� WKH� &RPPLVVLRQ� ZLWK� WKH� KHOS� RI� WKH� &RXUW�� FRXOG� WKUHDWHQ� DQ� XQ�
SODQQHG� OLEHUDOL]DWLRQ��:KDW� LV� LPSRUWDQW� LV� WKDW� WKLV�QHZ�VWDWXV�TXR�ZDV�PXFK
PRUH�GLVWDQFHG�IURP��DQG�WKHUHIRUH�OHVV�LQ�OLQH�ZLWK��WKH�RXWFRPHV�SUHIHUUHG�E\
WKH�PHPEHU�VWDWHV�WKDQ�WKH�&RPPLVVLRQªV�SURSRVDO�IRU�D�GLUHFWLYH��)DFHG�ZLWK�WKLV
QHZ�GHIDXOW�FRQGLWLRQ�RI�DFWLRQ��JRYHUQPHQWV�DJUHHG�RQ�WKH�GLUHFWLYH�

7KH� §SUHYHQWLQJ� ZRUVH¨� VWUDWHJ\� UHOLHV� KHDYLO\� RQ� WKH� KLJKO\� QHJDWLYH� FRQVH�
TXHQFHV�IRU�WKH�PHPEHU�VWDWHV��5XOLQJV�RI�WKH�&RXUW�RQ�WKH�7UHDW\ªV�UHOHYDQFH�LQ
QHZ�SROLF\� ILHOGV�DUH�GLIILFXOW� WR�SUHGLFW� DQG� FDQ�KDUGO\�EH� LQIOXHQFHG� IURP� WKH
RXWVLGH��$QG�RQFH�WKH\�KDYH�EHHQ�PDGH��WKH\�DUH�GLIILFXOW�WR�DOWHU��$V�WKH�7UHDW\
FDQ� RQO\� EH� FKDQJHG� E\�XQDQLPLW\�� LQWHUSUHWDWLRQV� RI� LWV� REOLJDWLRQV� IRU� VHFWRUV
ZKLFK�KDYH�QRW�EHHQ�LQWHJUDWHG�DOZD\V�SRVH�D�KLJK�ULVN��,I�WKH�&RXQFLO�DJUHHV�RQ
VHFRQGDU\� OHJLVODWLRQ��KRZHYHU��EHIRUH� WKH�&RXUW�KDV�PDSSHG�RXW� LWV� LQWHUSUHWD�
WLRQ��WKH�ODWWHU�LV�KLJKO\�XQOLNHO\�WR�GHYLDWH�IDU�IURP�WKH�&RXQFLOªV�SODQ�IRU�D�FRP�
PRQ�VHFWRUDO�SROLF\�

7KHVH� DGYDQWDJHV� IRU� WKH� &RXQFLO� RI� FRQWUROOLQJ� WKH� IXWXUH� VKDSH� RI� SROLF\� DUH
HYHQ�VWURQJHU�ZKHQ�ZH�WDNH�LQWR�DFFRXQW�WKH�GLVDGYDQWDJHV�WKDW�HQVXH�RQFH�GLI�
IHUHQW�OHJDO�FDVHV�HQFURDFK�RQ�HVWDEOLVKHG�QDWLRQDO�RUGHUV��6LQFH�RQO\�LVRODWHG�DV�
SHFWV� RI� WKHVH� RUGHUV� DUH� UDLVHG� LQ� FRXUW� SURFHHGLQJV�� DQG� WKH� UHSHUFXVVLRQV� RI

Figure 2 “Preventing worse”: The example of electricity
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UXOLQJV�RQ�RWKHU�PHPEHU�VWDWHV�DUH�GLIILFXOW� WR�HVWDEOLVK��D�YHU\� IUDJPHQWHG�DQG
XQFHUWDLQ�OHJDO�RUGHU�UHVXOWV��,Q�YLHZ�RI�WKH�QHHG�IRU�ORQJ�WHUP�SODQQLQJ�DQG�WKH
VLJQLILFDQW� VXQN� FRVWV� LQYROYHG�� VXFK�D� VFHQDULR� LV� WKH�ZRUVW�SRVVLEOH�RSWLRQ� IRU
WKH�HVWDEOLVKHG�DFWRUV��7KXV��E\�EHLQJ�LQ�D�SRVLWLRQ�WR�FUHGLEO\�WKUHDWHQ�OLWLJDWLRQ�
WKH� &RPPLVVLRQ� KDV� WKH� SRVVLELOLW\� WR� DOWHU� WKH� SUHYLRXVO\� UHMHFWHG� RSWLRQ� RI� D
FRPPRQ�(XURSHDQ�SROLF\�LQWR�D�VHFRQG�EHVW�VROXWLRQ�WKDW�FRPHV�QH[W�WR�WKH�QRQ�
GHIHQGDEOH�VWDWXV�TXR�

%RWK�§GLYLGH�DQG�FRQTXHU¨�DQG�§SUHYHQWLQJ�ZRUVH¨�DUH�FORVHO\�UHODWHG��7KH\�PD\
EH� HPSOR\HG� VHSDUDWHO\�� EXW� WKH\�PD\� DOVR� FRLQFLGH�� 7KLV� FDQ� EH�GHPRQVWUDWHG
DJDLQ�E\�XVLQJ�WKH�HOHFWULFLW\�FDVH��2I�WKH�WHQ�PHPEHU�VWDWHV�RULJLQDOO\�LQYROYHG�LQ
WKH� LQIULQJHPHQW� SURFHHGLQJV�� VRPH� OLNH�'HQPDUN� DQG� ,UHODQG� LQLWLDWHG� WKH� UH�
TXLUHG�GRPHVWLF�FKDQJHV��'HSHQGLQJ�RQ�ZKHWKHU�WKHLU�GRPHVWLF�VLWXDWLRQ�ZDV�DO�
UHDG\�FRPSDWLEOH�ZLWK� WKH�SURSRVHG�GLUHFWLYH�DIWHU� WKLV�PRYH�� IRU�ERWK�PHPEHU
VWDWHV� WKH� SURFHGXUHV� PD\� KDYH� WULJJHUHG� DQ� LQWHUHVW� LQ� D� (XURSHDQ� UHIRUP
WKURXJK�WKH�DGRSWLRQ�RI�WKH�GLUHFWLYH�

7KH�WZR�VWUDWHJLHV�FRPSOHPHQW�WKH�RIWHQ�DQDO\]HG�ULJKW�RI�IRUPDO�DJHQGD�VHWWLQJ�
,Q� SDUW�� WKH\� DUH� HYHQ� QHFHVVDU\� WR� IXOO\� XQGHUVWDQG� WKH� IRUPDO� DJHQGD�VHWWLQJ
SRZHUV�� 7KXV�� LW� LV� RQO\�ZKHQ�ZH� FRQVLGHU� WKH� &RPPLVVLRQªV� DGGLWLRQDO� ULJKWV
WKDW�LWV�RSWLRQ�WR�ZLWKGUDZ�SURSRVDOV�IURP�WKH�&RXQFLO�FDQ�EH�YLHZHG�DV�D�FUHGL�
EOH�WKUHDW��$V�WKH�&RPPLVVLRQ�PD\�RIWHQ�EH�DEOH�WR�XVH�VLQJOH�FDVHV�WR�SXVK�(XUR�
SHDQ� OLEHUDOL]DWLRQ�RI� D� VHFWRU� IXUWKHU� WKDQ� FRXOG� UHVXOW� IURP� WKH�&RXQFLO��ZLWK�
GUDZLQJ� LWV�SURSRVDOV�EHFRPHV�D�YLDEOH�DOWHUQDWLYH� IRU� WKH�&RPPLVVLRQ�� ,Q� FRQ�
WUDVW��ZKHQ�FRQVLGHULQJ�&RXQFLO�GHFLVLRQ�PDNLQJ� LQ� LVRODWLRQ�� VFKRODUV�RIWHQ�QH�
JOHFW�WKLV�SRVVLELOLW\��*DUUHWW�����D��*DUUHWW�7VHEHOLV��������$V�LW�LV�DVVXPHG�WKDW
WKH�&RPPLVVLRQªV� DJHQGD�VHWWLQJ� ULJKW� LV� LWV�PDMRU�PHDQV�RI� IXUWKHULQJ� LQWHJUD�
WLRQ��DQG�WKDW�LWV�SURSRVDOV�ZLOO�VXSSRUW�WKLV�DLP��LW�PDNHV�QR�VHQVH�IRU�WKH�&RP�
PLVVLRQ�WR�WKUHDWHQ�D�SRVVLEOH�ZLWKGUDZDO�

7KHVH� WZR� VWUDWHJLHV� JLYH� WKH� &RPPLVVLRQ� D� YHU\� LPSRUWDQW� OHYHU� DJDLQVW� WKH
PHPEHU�VWDWHV�IRU�ZKLFK�LW�LV�SULPDULO\�GHSHQGHQW�RQ�WKH�(XURSHDQ�&RXUW�RI�-XV�
WLFH�VXSSRUWLQJ�LWV�OHJDO�LQWHUSUHWDWLRQV��,�ZLOO�QRZ�GLVFXVV�WKH�SRWHQWLDO�UHOHYDQFH
DQG�OLPLWV�RI�LQIOXHQFLQJ�WKH�&RXQFLOªV�GHFLVLRQ�PDNLQJ�XVLQJ�WKHVH�VWUDWHJLHV�
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� /LPLWV�WR�$FWLRQ

§'LYLGH�DQG�FRQTXHU¨� DQG� §SUHYHQWLQJ� ZRUVH¨� DUH� SRZHUIXO� PHFKDQLVPV�� %XW
KRZ�UHOHYDQW�DUH�WKH\"�'R�WKH\�RQO\�DSSO\�WR�PRUH�RU�OHVV�PDUJLQDO�DUHDV�DQG�H[�
KDXVW� WKHPVHOYHV� LQ� WKH� H[DPSOHV� SUHVHQWHG"� &DQ� WKH\� DOVR� DFFRXQW� IRU�PRYHV
WRZDUG�SRVLWLYH�LQWHJUDWLRQ��DQG�QRW�RQO\�IRU�PDUNHW�PDNLQJ"�0RUHRYHU��WR�ZKDW
H[WHQW� LV� WKHLU� DSSOLFDWLRQ� FRQWLQJHQW�RQ�GLIIHUHQW� IDFWRUV�� VXFK�DV� VHFWRU� FKDUDF�
WHULVWLFV�DQG��PRUH�LPSRUWDQWO\��RQ�WKH�VXSSRUW�RI�PHPEHU�VWDWH�JRYHUQPHQWV"�,V
LW�SRVVLEOH�IRU�JRYHUQPHQWV�WR�NHHS�WKHVH�PHFKDQLVPV�DW�ED\�E\�FRQWUROOLQJ�WKHLU
DJHQW�&RPPLVVLRQ"

6HFWRU�VSHFLILF� FKDUDFWHULVWLFV�� ILUVW� RI� DOO��PD\�KDYH� DQ� LPSRUWDQW� LPSDFW� RQ� WKH
&RPPLVVLRQªV� XVH� RI� LWV� SRZHUV�� 7KXV�� WHOHFRPPXQLFDWLRQV� ZLWK� LWV� VHFWRUDO
JURZWK�DQG�YHU\�VLPLODU�RUJDQL]DWLRQ�DW� WKH�QDWLRQDO� OHYHO�RIIHUHG�H[WUHPHO\� ID�
YRUDEOH�FRQGLWLRQV�IRU�WKH�&RPPLVVLRQªV�XVH�RI�LWV�SRZHUV��ZLWK�PDQ\�ODUJH�XVHUV
DQG�VHUYLFH�SURYLGHUV�EDFNLQJ�VXFK�D�VWUDWHJ\��,Q�FRQWUDVW��WKH�KHWHURJHQHRXV�RU�
JDQL]DWLRQ�RI�HOHFWULFLW\�V\VWHPV�DW�WKH�QDWLRQDO�OHYHO�DV�ZHOO�DV�WKH�UDWKHU�VWDJQDQW
GHYHORSPHQW�RI�WKLV�VHFWRU�DQG�RI�SRVWDO�VHUYLFHV�PDGH�LW�PXFK�PRUH�GLIILFXOW�IRU
WKH�&RPPLVVLRQ�WR�GHVLJQ�DQG�WR�JDUQHU�VXSSRUW�IRU�LWV�SODQV�DPRQJ�SULYDWH�DQG
JRYHUQPHQWDO�DFWRUV��6FKPLGW�������

0HPEHU�VWDWH�JRYHUQPHQWV�KDYH�UHQRXQFHG� IRUPDO�FRQWURO�RI� WKH�&RPPLVVLRQªV
DSSOLFDWLRQ�RI�FRPSHWLWLRQ�ODZ��$W�PRVW��WKH\�SDUWLFLSDWH�LQ�DGYLVRU\�FRPPLWWHHV�
*RYHUQPHQWV�DQG�WKH�&RPPLVVLRQ�DUH�SXW�PRUH�FOHDUO\�LQ�DQ�DGYHUVDULDO�SRVLWLRQ
ZKHQ�WKH\�DUH�LQYROYHG�LQ�LQIULQJHPHQW�SURFHHGLQJV��WKH�&RXUW�RI�-XVWLFH�GHFLGHV
RQ�HYHQWXDOO\�� ,QIRUPDOO\��KRZHYHU��JRYHUQPHQWV�PD\�KDYH�DQ� LPSRUWDQW� LQIOX�
HQFH� RQ� WKH� &RPPLVVLRQ�� DV� WKHLU� QDWLRQDO� &RPPLVVLRQHUV� DUH� NQRZQ� WR� OLVWHQ
FORVHO\�WR�WKH�§FRXQWU\�WKH\�NQRZ�EHVW�¨���,QWHUQDOO\��WKH�&RPPLVVLRQ�GHFLGHV�E\
PDMRULW\�UXOH��VR�WKDW�ZKHQHYHU�PHDVXUHV�DUH�FRQWHQWLRXV�ZLWK�D�VXIILFLHQW�QXP�
EHU�RI�PHPEHU�VWDWHV��&RPPLVVLRQ�DFWLRQ�FDQ�EH�DYRLGHG�DW�OHDVW�IRU�WKH�WLPH�EH�
LQJ��1HYHUWKHOHVV��LQ�WKH�H[DPSOH�RI�FRXULHU�VHUYLFHV�DQG�WHUPLQDO�HTXLSPHQW�PR�
QRSROLHV��VHYHUDO�PHPEHU�VWDWHV�ZHUH�LQYROYHG��$V�FDVHV�JHQHUDOO\�EXLOG�RQ�FRP�
SODLQWV�IURP�SULYDWH�DFWRUV��JRYHUQPHQWV�DUH�KDUGO\�LQIRUPHG�DERXW�WKH�H[DPLQD�
WLRQV� E\� WKH�'LUHFWRUDWH� *HQHUDO� RI� &RPSHWLWLRQ� �'*� ,9��� ,Q� DGGLWLRQ��PHPEHU
VWDWHV� NQRZ� OLWWOH� DERXW� WKHLU� UHVSHFWLYH� VLWXDWLRQV�� DQG� QDWLRQDO�VSHFLILF� GLIIHU�
HQFHV�KDUGO\�DOORZ�WKHP�WR�FRPSDUH�WKH�&RPPLVVLRQªV�LQWHUYHQWLRQV��7KLV�PDNHV
LW�TXLWH�GLIILFXOW�IRU�WKH�JRYHUQPHQWV�WR�RSSRVH�WKH�&RPPLVVLRQ�LQ�D�VLPLODU�ZD\
WKH�&RXQFLO�FDQ�UHMHFW�D�SURSRVDO�

��������������������������������������������������
�� ,QWHUYLHZ�ZLWK�&RPPLVVLRQ�RIILFLDO�����-DQXDU\������
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6RPHWLPHV�WKH�&RPPLVVLRQ�PD\�SXUVXH�LWV�SODQV�HYHQ�WKRXJK�JRYHUQPHQWV�KDYH
PRXQWHG�WKHLU�RSSRVLWLRQ��DV�WKH�HQHUJ\�FDVHV�VKRZ��:KLOH�LW�PDGH�FRQFHVVLRQV�LQ
WKH� VSHHG�ZLWK�ZKLFK� LW� FRQGXFWHG� WKH� LQIULQJHPHQW� SURFHHGLQJV�� WKH�&RPPLV�
VLRQ�GLG�QRW�EDFN�GRZQ�HQWLUHO\����$IWHU�LW�KDG�DOUHDG\�JLYHQ�LQ�ZKHQ�LW�FKRVH�QRW
WR�XVH� LWV� VWURQJHU� LQVWUXPHQW� RI� DQ�$UW�� ���GLUHFWLYH�� WKH�&RPPLVVLRQªV� RYHUDOO
FUHGLELOLW\�DV�D�JXDUGLDQ�RI� WKH�7UHDW\�DQG�DQ�DGPLQLVWUDWRU�RI� FRPSHWLWLRQ� ODZ
ZRXOG�KDYH�VXIIHUHG�KDG�LW�VXFFXPEHG�DJDLQ�WR�SUHVVXUH��,Q�OHVV�YLVLEOH�FDVHV�LQ�
YROYLQJ�RQO\�RQH�PHPEHU�VWDWH��&RPPLVVLRQ�DFWLRQ�PD\�EH�VXFFHVVIXOO\�DYRLGHG�
DV� LW�ZDV� LQ� WKH�/DGEURNH� FDVH�� 7KH� %ULWLVK� FRPSDQ\� /DGEURNH� KDG� ILOHG� VHYHUDO
FRPSODLQWV� DERXW� WKH� )UHQFK� KRUVH�EHWWLQJ� PRQRSRO\� ZLWK� WKH� &RPPLVVLRQ
VWDUWLQJ�LQ�������DQG�FDOOHG� LQ�DGGLWLRQ�XSRQ�WKH�&RXUW�RI�)LUVW� ,QVWDQFH�WR�IRUFH
WKH� &RPPLVVLRQ� LQWR� DFWLRQ�� +RZHYHU�� )UHQFK� LQWHUYHQWLRQV� DW� WKH� 'LUHFWRUDWH
*HQHUDO� IRU�&RPSHWLWLRQ� �'*� ,9�� DSSDUHQWO\�SUHYHQWHG� DQ\�&RPPLVVLRQ�PHDV�
XUHV�� :LWK� WKH� VWURQJ� )UHQFK� RSSRVLWLRQ�� DQG� WKH� SUREDELOLW\� RI� RWKHU� JRYHUQ�
PHQWV� MRLQLQJ� LQ� �JLYHQ� WKH� YDULHW\� RI�PHPEHU�VWDWH� WUDGLWLRQV� LQ� KRUVH� EHWWLQJ
DQG� ORWWHULHV��� WKLV� VHFWRU�ZDV� VHHPLQJO\�QRW�ZRUWKZKLOH� IRU� WKH�&RPPLVVLRQ� WR
WDFNOH��7KLV� H[DPSOH� DOVR� VKRZV� WKDW�ZKLOH� FRPSODLQWV� IURP�SULYDWH� DFWRUV�KHOS
WKH�&RPPLVVLRQ� WR�DSSO\�FRPSHWLWLRQ� ODZ��VXFK�FRPSODLQWV�DUH�QRW�VXIILFLHQW� WR
DVVXUH�&RPPLVVLRQ�DFWLRQ�

(YHQ�LI�PHPEHU�VWDWH�JRYHUQPHQWV�DUH�VXFFHVVIXO�LQ�FRQWUROOLQJ�WKH�&RPPLVVLRQ
LQ�VXFK�D�ZD\��LW�PD\�EH�RQO\�D�UHODWLYH�VXFFHVV��$IWHU�DOO��HYHQ�ZLWKRXW�WKH�&RP�
PLVVLRQ�DFWLQJ��WKH�IHDUHG�LPSOLFDWLRQV�PD\�DULVH�VKRXOG�WKH�&RXUW�RI�-XVWLFH�GH�
FLGH�RQ�D�FRPSDUDEOH�FDVH��$PRQJ�WKH�H[DPSOHV�JLYHQ�DERYH��WKH�PHUJHU�UHJXOD�
WLRQ�DQG�WKH�OLEHUDOL]DWLRQ�RI�URDG�KDXODJH�ZHUH�FDVHV�RULJLQDWLQJ�ZLWK�WKH�&RXUW�
ZKLFK�UDLVHG�WKH�FRVWV�RI�XQFHUWDLQW\�LQ�VXFK�D�ZD\�WKDW�JRYHUQPHQWV�SUHIHUUHG�D
&RXQFLO� GLUHFWLYH��+HUH� WKH�&RPPLVVLRQ�PHUHO\� KDG� WR� WLPH� LWV� SURSRVDO� WR� WKH
&RXQFLO� DSSURSULDWHO\�� LQ� DGGLWLRQ� WR� UDLVLQJ� WKH� DZDUHQHVV� RI� DOO� WKH� DFWRUV� LQ�
YROYHG�DV�WR�WKH�FRQVHTXHQFHV�RI�WKH�QHZ�VWDWXV�TXR��,WV�ZHOO�UHFRJQL]HG�ULJKWV�IRU
IRUPDO�DQG�LQIRUPDO�DJHQGD�VHWWLQJ�FRXOG�EH�SXW�WR�JRRG�XVH�XQGHU�WKHVH�FLUFXP�
VWDQFHV�

7KXV��WKH�&RPPLVVLRQ�FDQ�SURILW�GLUHFWO\�IURP�WKH�&RXUWªV�JUHDWHU�DXWRQRP\��7KH
GLIILFXOW\� WKH� PHPEHU�VWDWH� JRYHUQPHQWV� KDYH� ZKHQ� WKH\� WU\� WR� LQIOXHQFH� WKH
&RXUWªV� UXOLQJV� KDV� EHHQ� ZLGHO\� GHEDWHG� �%XUOH\�0DWWOL� ������ *DUUHWW� ����E��
3DUWO\�LW� LV�DUJXHG�WKDW�WKH� ODFN�RI�JRYHUQPHQWDO� LQWHUYHQWLRQ�ZLWK�WKH�&RXUW�UH�
IOHFWV�WKH�IDFW�WKDW�WKH�&RXUW�FORVHO\�IROORZV�WKH�PHPEHU�VWDWHVª�ZLVKHV��ZKLOH�RWK�
HUV�HPSKDVL]H�WKH�:HVWHUQ�WUDGLWLRQ�RI�DQ�LQGHSHQGHQW�MXGLFLDU\��,Q�D�UHFHQW�DUWL�

��������������������������������������������������
�� +RZHYHU��VHYHUDO�PHPEHU�VWDWHV�FRXOG�HLWKHU�FRQYLQFH�WKH�&RPPLVVLRQ�LQ�WKH�FRXUVH

RI�WKH�H[DPLQDWLRQV�WKDW�WKH\�GLG�QRW�KDYH�WKH�DOOHJHG�PRQRSROLHV��RU�WKH\�FKDQJHG
WKHLU�GRPHVWLF�UXOHV�WR�FRQIRUP�ZLWK�WKH�&RPPLVVLRQªV�UHTXHVWV��LQ�WKLV�UHVSHFW��WKH
LQIULQJHPHQW�SURFHHGLQJV�KDG�D�§GLYLGH�DQG�FRQTXHU¨�HIIHFW��
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FOH��.DUHQ�$OWHU��������JLYHV�D�FRQYLQFLQJ�WKUHH�WLHUHG�H[SODQDWLRQ�IRU�WKH�&RXUWªV
LQGHSHQGHQFH��QH[W�WR�H[DPSOHV�IRU�JRYHUQPHQWDO�FULWLFLVPV�RI�MXGJHPHQWV��7KXV�
WKH� &RXUW� KDV� D� ORQJHU� WLPH� KRUL]RQ� WKDQ� JRYHUQPHQWDO� DFWRUV�� DOORZLQJ� LW� WR
VORZO\� EXLOG� XS� QHZ� LQWHUSUHWDWLRQV� DQG� SUHFHGHQWV� RYHU� VHYHUDO� UXOLQJV�� 7KH
VXSSRUW� RI� ORZHU� QDWLRQDO� FRXUWV� RI� WKH� (&-� LPSOLHV� WKDW�PHPEHU� VWDWHV� FDQQRW
VLPSO\�GLVREH\�XQZDQWHG� UXOLQJV�� VLQFH�(XURSHDQ� ODZ� LV� EHLQJ� HQIRUFHG� DORQJ�
VLGH�QDWLRQDO�ODZ��)LQDOO\�DQG�PRVW�LPSRUWDQWO\�LQ�WKLV�FRQWH[W��&RXUW�UXOLQJV�FDQ
KDUGO\�EH�FKDQJHG��LQ�SDUWLFXODU�LI�WKH�&RXUW�KDV�EHHQ�LQWHUSUHWLQJ�7UHDW\�SULQFL�
SOHV��DV�KDSSHQHG�LQ�P\�H[DPSOHV��:KLOH�PLVOHG�LQWHUSUHWDWLRQV�RI�VHFRQGDU\�ODZ
FDQ�EH�FRXQWHUHG�ZLWK�D�QHZ�GLUHFWLYH��JRYHUQPHQWV�PD\�UHVSRQG�WR�LQWHUSUHWD�
WLRQV�RI�WKH�7UHDW\�RQO\�WKURXJK�FKDQJHV�RI�WKH�7UHDW\��,Q�DGGLWLRQ�WR�WKH�SURFH�
GXUDO�GLIILFXOWLHV�RI�7UHDW\�QHJRWLDWLRQV�WKDW�RQO\�WDNH�SODFH�SHULRGLFDOO\��JRYHUQ�
PHQWV�IDFH�D�§MRLQW�GHFLVLRQ�WUDS¨��6FKDUSI��������$V�ORQJ�DV�WKH�&RXUWªV�YHQWXUH
IDYRUV�DW� OHDVW�RQH�JRYHUQPHQW�� LW� LV�XQOLNHO\� WKDW� WKH�XQDQLPLW\� UHTXLUHG� WR� UH�
WXUQ� WR� WKH� IRUPHU�VWDWXV�TXR�ZLOO�EH� UHDFKHG����7KXV�� WKH� LQWHUHVW�RI� VRPH�JRY�
HUQPHQWV�LQ�WKH�OLEHUDOL]DWLRQ�RI�URDG�KDXODJH��DLU�WUDQVSRUW��SRVWV��WHOHFRPPXQL�
FDWLRQV��DQG�HOHFWULFLW\�PDGH�LW�LPSRVVLEOH�WR�SUHYHQW�IXUWKHU�SUHVVXUH�IRU�OLEHUDOL�
]DWLRQ�WKURXJK�D�7UHDW\�UHYLVLRQ�

%XW� JRYHUQPHQWV� IDFH� WKH� GLIILFXOWLHV� RI� WKH� MRLQW�GHFLVLRQ� WUDS� RQO\�ZKHQ� WKH\
DLP�WR�DYRLG�DQ\� LPSDFW�RI� WKH�VXSUDQDWLRQDO� OHJDO�V\VWHP��,W� LV�PXFK�HDVLHU� IRU
WKHP�WR�FR�GHWHUPLQH�WKH�(XURSHDQL]DWLRQ�RI�D�SUHYLRXVO\�QDWLRQDOO\�VKDSHG�VHF�
WRU��7KLV�LV�GXH�WR�WKH�IDFW�WKDW�WKH�&RXUW�LV�PRVW�OLNHO\�WR�WDNH�VHFRQGDU\�OHJLVOD�
WLRQ�SDVVHG� E\� WKH�&RXQFLO� LQWR� DFFRXQW�ZKHQ� LQWHUSUHWLQJ� WKH�7UHDW\� IRU� DUHDV
WUDGLWLRQDOO\�VLWXDWHG� LQ� WKH�QDWLRQDO� UHDOP��%\�DJUHHLQJ�RQ�GLUHFWLYHV�RU� UHJXOD�
WLRQV� LQ� D� WLPHO\� IDVKLRQ�� WKH� &RXQFLO� FDQ� HQVXUH� WKDW� DQ� LQWHUSUHWDWLRQ� RI� WKH
&RXUW�ZLOO�QRW�GHYLDWH�IURP�WKH�SROLWLFDO�FRQVHQVXV��7KLV�PDGH�LW�SDUWLFXODUO\�DW�
WUDFWLYH�IRU�WKH�JRYHUQPHQWV�WR�ILQG�D�FRPSURPLVH�RQ�WKH�GLUHFWLYH�LQ�WKH�HOHFWULF�
LW\�FDVH��WKHUHE\�GLPLQLVKLQJ�WKH�GDQJHU�RI�XQZDQWHG�REOLJDWLRQV�DULVLQJ�IURP�WKH
SHQGLQJ�MXGJHPHQW�RI�WKH�&RXUW�

7KH�H[DPSOHV�,�KDYH�JLYHQ�DOO�UHODWH�WR�WKH�LQWURGXFWLRQ�RI�FRPSHWLWLRQ�LQ�SUHYL�
RXVO\� PRQRSROL]HG� DUHDV�� &DQ� WKH� &RPPLVVLRQ�� WKHUHIRUH�� RQO\� LQIOXHQFH� WKH
&RXQFLO�LQ�WKH�GHVFULEHG�ZD\�ZKHQ�GUDZLQJ�RQ�LWV�VSHFLDO�FRPSHWLWLRQ�ODZ�SRZ�
HUV"� $QG� LV� LW� RQO\� QHJDWLYH� LQWHJUDWLRQ� WKDW� FDQ� EH� IXUWKHUHG"� (XURSHDQ� ODZ
GUDZV� D� GLVWLQFWLRQ� EHWZHHQ� WKH� GLIIHUHQW�PDUNHW� IUHHGRPV��ZKLFK� SURKLELW� WKH
GLVFULPLQDWLRQ� RI� FURVV�ERUGHU� PDUNHW� WUDQVDFWLRQV�� DQG� WKH� FRPSHWLWLRQ� UXOHV�

��������������������������������������������������
�� 3HWHUVª� ������� UHFHQW� FULWLTXH�RI� WKH�XVH� RI� WKH� MRLQW�GHFLVLRQ� WUDS� LQ�(XURSHDQ� LQWH�

JUDWLRQ�VWXGLHV�IDLOV�WR�QRWLFH�WKLV�SRLQW��%HFDXVH�RI�WKH�WUDS��DGYDQFHV�PDGH�E\�MXGL�
FLDO� SROLWLFV� FDQ�KDUGO\� EH� UHSHDOHG� E\� WKH� JRYHUQPHQWV�� 3HWHUVª� DUJXPHQW� WKDW� WKH
GHHSHQLQJ�LQWHJUDWLRQ�LV�VKRZLQJ�WKH�PDUJLQDO�LPSRUWDQFH�RI�MRLQW�GHFLVLRQ�WUDSV�LV�D
VWHS�LQ�WKH�ZURQJ�GLUHFWLRQ�
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ZKLFK� VDIHJXDUG� WKH� FRPSHWLWLYH� RUGHU� RI�PDUNHWV��:KLOH� ERWK� VHWV� RI� UXOHV� DUH
FRPSOHPHQWDU\��UHIHUULQJ�HLWKHU�WR�WUDGH�RU�WR�FRPSHWLWLRQ��WKH\�PD\�SDUWO\�VHUYH
DV� VXEVWLWXWHV�� :LWK� WKH� IDPRXV� &DVVLV� IRUPXOD� IRU� WKH� IUHHGRP� RI� JRRGV�� WKH
&RXUW�UHSODFHG�WKH�SURKLELWLRQ�RI�GLVFULPLQDWLQJ�DJDLQVW�LPSRUWHG�JRRGV�ZLWK�WKH
SURKLELWLRQ�RI�UHVWULFWLQJ�WUDGH��:KHUHDV�EHIRUH��UHVWULFWLRQV�ZHUH�DOORZHG�WR� WKH
H[WHQW�WKDW�GRPHVWLF�DFWRUV�IDFHG�WKH�VDPH�FRQVWUDLQWV��QRZ�LPSRUWV�KDG�WR�EH�DF�
FHSWHG�HYHQ�LI�WKLV�PHDQW�WKDW�GRPHVWLF�DFWRUV�ZHUH�EHLQJ�GLVFULPLQDWHG�DJDLQVW�
5HVWULFWLRQV� WR� WUDGH� LQ� WKH� LQWHUQDO�PDUNHW� DUH� RQO\� MXVWLILHG� WR� WKH� H[WHQW� WKDW
WKH\� DUH� LQ� WKH� JHQHUDO� LQWHUHVW�� DQG� QR� DOWHUQDWLYH�PHDQV� DUH� IHDVLEOH� �%HKUHQV
������������ 7KLV� LQWHUSUHWDWLRQ�ZDV� ILUVW� GHYHORSHG� IRU� JRRGV� �$UW�� ���� DQG�ZDV
VXEVHTXHQWO\� H[WHQGHG� WR� VHUYLFHV�� WKH�PRELOLW\� RI� ODERU� DQG� WKH� ULJKW� RI� HVWDE�
OLVKPHQW��7KHUHIRUH��ZKHQHYHU�QDWLRQDO�PRQRSROLHV�SUHYDLO�LW�PD\�EH�SRVVLEOH�WR
UHDOL]H�OLEHUDOL]DWLRQ�HLWKHU�E\�DSSO\LQJ�FRPSHWLWLRQ�ODZ��RU�E\�DOORZLQJ�IRUHLJQ�
HUV� WR�RIIHU� WKHLU� VHUYLFHV��$V� D� UHVXOW�� WKH�&RPPLVVLRQ� FRXOG� VWDUW� LQIULQJHPHQW
SURFHHGLQJV�EDVHG�RQ�WKH�PDUNHW�IUHHGRPV�WR�VXSSRUW�WKH�RSHQLQJ�RI�PRQRSROLHV
LQVWHDG�RI�GUDZLQJ�RQ�LWV�FRPSHWLWLRQ�ODZ�SRZHUV�

$PRQJ� WKH� FDVHV� SUHVHQWHG�� WKH� LQIULQJHPHQW� SURFHHGLQJV� DJDLQVW� HQHUJ\� PR�
QRSROLHV� VHUYH� DJDLQ� DV� DQ� H[DPSOH�� :KLOH� WKH� FRPSHWLWLRQ� ODZ� SRZHUV� FRXOG
KDYH�EHHQ�XVHG��WKH�&RPPLVVLRQ�EDVHG�LWV�LQIULQJHPHQW�SURFHHGLQJV�RQ�WKH�QHF�
HVVDU\�DEROLWLRQ�RI�LPSRUW�DQG�H[SRUW�PRQRSROLHV�WR�DVVXUH�WKH�IUHHGRP�RI�JRRGV�
7KH� OLEHUDOL]DWLRQ� RI� LQVXUDQFH� VHUYLFHV� PD\� VHUYH� DV� DQRWKHU� H[DPSOH� KHUH
�%DVHGRZ�������������:KLOH�WKLV�KLJKO\�UHJXODWHG�VHFWRU�OHG�WKH�&RPPLVVLRQ�WR�D
IHZ� H[DPLQDWLRQV� EDVHG� RQ� FRPSHWLWLRQ� ODZ� LQ� WKH� EHJLQQLQJ� RI� WKH� HLJKWLHV
�*UHDYHV� ��������¥����� WKH� DGRSWLRQ� RI� WZR� GLUHFWLYHV� ��������((&� DQG
�������((&��LQ�WKH�&RXQFLO�ZDV�IXUWKHUHG�E\�D�UXOLQJ�RI�WKH�&RXUW��&DVH��������
ZKLFK� GHWHUPLQHG� WKDW� WKH� IUHHGRP� RI� VHUYLFHV� FRXOG� EH� DSSOLHG� WR� WKLV� VHFWRU
�*UHDYHV���������I���%HIRUH��*HUPDQ\� LQ�SDUWLFXODU�KDG� UHTXLUHG�SURYLGHUV� WR�EH
HVWDEOLVKHG�LQ�WKHLU�WHUULWRU\�ZKHQ�SURYLGLQJ�VHUYLFHV�

7KXV��WKH�&RPPLVVLRQ�PD\�DOWHUQDWLYHO\�GUDZ�RQ�7UHDW\�UXOHV�RWKHU�WKDQ�FRPSH�
WLWLRQ�ODZ�WR�VHW�LQFHQWLYHV�IRU�&RXQFLO�GHFLVLRQ�PDNLQJ��$V�WKH�7UHDW\ªV�VWUHQJWK
OLHV� LQ�PDUNHW�PDNLQJ�� WKH�SXUVXLW�RI�PDUNHW� IUHHGRPV�ZLOO�KDYH�SDUWLFXODU�UHOH�
YDQFH��7KH�VFRSH� UHPDLQLQJ� IRU� OHJLWLPDWH�QDWLRQDO�PDUNHW� LQWHUYHQWLRQ� LQ� WKHVH
FDVHV�UHOLHV�RQ�WKH�&RXUWªV�LQWHUSUHWDWLRQ�RI�WKH�PDUNHW�IUHHGRPV��&DQ�KLVWRULFDOO\
JURZQ�RUGHUV�EH� VXGGHQO\�RYHUWDNHQ�E\�GHPDQGLQJ�QHJDWLYH� LQWHJUDWLRQ�XQGHU
(XURSHDQ�ODZ"�$UWLFOH���UHTXLUHV�WKDW�WKH�PHPEHU�VWDWHV�QHLWKHU�LQVWDOO�QRU�NHHS
DQ\�UXOHV�FRQIOLFWLQJ�ZLWK�WKH�7UHDW\��+RZHYHU��DV�WKH�LQWHUSUHWDWLRQ�RI�WKH�7UHDW\
RQO\� VORZO\� GHYHORSV� �%HKUHQV� ������� WKH� UHTXLUHPHQWV� IRU� QDWLRQDO� JRYHUQDQFH
IRUPV�DUH�RIWHQ�IDU�IURP�FOHDU��$V�D�UHVXOW��PHPEHU�VWDWHV�PD\�OHJLWLPDWHO\�DVN�IRU
SRVWSRQHPHQW� RI� WKH� DGDSWDWLRQ� SURFHVV�� 7KXV�� LQ� WKH� LQIULQJHPHQW� SURFHGXUHV
DJDLQVW�LWV�LPSRUW�DQG�H[SRUW�PRQRSROLHV�)UDQFH�MXVWLILHG�LWV�DFWLRQV�ZLWK�WKH�DU�
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JXPHQW�WKDW�QR�FRPPRQ�SROLF\�KDG�EHHQ�DJUHHG�XSRQ�VR�IDU��PDNLQJ�LW�OHJLWLPDWH
WR�KROG�RQWR�LWV�WUDGLWLRQDO�QDWLRQDO�V\VWHP�RI�JRYHUQDQFH��+RZHYHU��LI�D�SUHYLRXV
&RXQFLO�DJUHHPHQW�RQ�D�FRPPRQ�SROLF\�ZDV�JHQHUDOO\�D�SUHFRQGLWLRQ�IRU�WKH�DS�
SOLFDWLRQ� RI� WKH� 7UHDW\ªV� UXOHV�� WKHUH� ZRXOG� KDUGO\� EH� DQ\� VFRSH� IRU� XVLQJ� WKH
7UHDW\�WR�SXW�SUHVVXUH�RQ�WKH�&RXQFLO��7KH�&RPPLVVLRQªV�SXUVXLW�RI�QHJDWLYH�LQ�
WHJUDWLRQ� LV� WKXV� VXEMHFW� WR� D� GLIILFXOW� EDODQFLQJ� DFW�� FKDQJHV� WKDW� DUH� WRR� IDU�
UHDFKLQJ�FDQQRW�EH�UHTXHVWHG�DW�RQFH��EXW�LQFUHPHQWDO�VWHSV�PD\�EH�WDNHQ�

7KH� SUHFLVH� VFRSH� RI� WKH� OHJDO� H[HPSWLRQV� IURP� WKH�PDUNHW� IUHHGRPV� LV� SDUW� RI
VXFK�DQ�HYROXWLRQDU\�LQWHUSUHWDWLRQ��3ULQFLSDOO\��WKH�PDUNHW�IUHHGRPV�PD\�EH�UH�
VWULFWHG�LI�LW�LV�LQ�WKH�FRPPRQ�LQWHUHVW��DQG�LI�WKH�PHDVXUHV�DUH�SURSRUWLRQDWH�DQG
QRQ�GLVFULPLQDWRU\��7KH�SUHFLVH�H[WHQW�RI� VXFK�D� OHJLWLPDWH�FRQILQHPHQW� LV�GLIIL�
FXOW�WR�SUHGLFW��KRZHYHU��,Q�WKH�DIRUHPHQWLRQHG�LQVXUDQFH�FDVH��IRU�LQVWDQFH��QH[W
WR�HPSKDVL]LQJ�WKH�IUHHGRP�RI�VHUYLFHV��WKH�&RXUW�UHFRJQL]HG�WKH�QHHG�IRU�UHJX�
ODWLRQ�LQ�D�ZD\�WKDW�UHVWULFWHG�WKH�&RPPLVVLRQªV�OHHZD\�PRUH�WKDQ�KDG�EHHQ�H[�
SHFWHG��3RRO�����������

$�SDUWLFXODUO\�VWULNLQJ�H[DPSOH�IRU�DQ�LQWHUSUHWDWLRQ�RI�WKH�PDUNHW�IUHHGRPV�LQ�D
ZD\�WKDW�PD[LPL]HV�WKH�VFRSH�IRU�QDWLRQDO�MXULVGLFWLRQ�FDQ�EH�IRXQG�LQ�WKH�FDVH�RI
SRVWHG�ZRUNHUV� �(LFKKRUVW� ������� 3RVWHG�ZRUNHUV� KDYH� EHFRPH� D� SUREOHP� IRU� WKH
FRQVWUXFWLRQ�LQGXVWU\�RI�KLJK�ZDJH�PHPEHU�VWDWHV�VXFK�DV�)UDQFH�DQG�*HUPDQ\�
([SORLWLQJ� WKH� ZDJH�UDWH� GLIIHUHQWLDO� EHWZHHQ� WKH� PHPEHU� VWDWHV�� (8� QDWLRQDOV
HPSOR\HG� DQG� SRVWHG� E\� FRQWUDFWRUV� IURP� ORZ�ZDJH� FRXQWULHV� RXWFRPSHWH� QD�
WLRQDO� FRQVWUXFWLRQ�ZRUNHUV� RQ� GRPHVWLF� FRQVWUXFWLRQ� VLWHV�� $V� WKH\� DUH� DEOH� WR
§LPSRUW¨�WKHLU�OHVV�GHPDQGLQJ�ODERU�ODZ�LQ�WHUPV�RI�PLQLPXP�ZDJHV��WKH\�DGG�WR
DOUHDG\�VHYHUH�XQHPSOR\PHQW�UDWHV��+RZHYHU��LW�LV�SRVVLEOH�IRU�WKH�PHPEHU�VWDWHV
LQYROYHG� WR� LPSRVH� WKHLU�QDWLRQDO�PLQLPXP�ZDJH�RU� VHFWRU�VSHFLILF�ZDJH�RQ�DOO
(8� QDWLRQDOV�� WKXV� DYHUWLQJ� WKH� SUHVVXUH� RI� GLUHFW� FRPSHWLWLRQ�ZLWK� ORZHU� SDLG
ZRUNHUV� IURP�RWKHU�PHPEHU� VWDWHV�� ,Q� FDVHV� UHODWLQJ� WR� WKH� IUHHGRP� WR� SURYLGH
VHUYLFHV� E\� SRVWLQJ�ZRUNHUV�� WKH� &RXUW� RI� -XVWLFH�� UDWKHU� WKDQ� HPSKDVL]LQJ� WKH
IUHHGRP�RI�ZRUNHUV�WR�SURYLGH�WKHLU�VHUYLFHV�WKURXJKRXW�WKH�(8��DQG�EH�SDLG�DF�
FRUGLQJ� WR� WKH� UDWHV� RI� WKH� FRXQWU\� RI� RULJLQ�� KDV� HPSKDVL]HG� WKH� SURWHFWLRQ� RI
ZRUNHUV�DQG�WKH�JHQHUDO�LQWHUHVW�LQ�WKH�QDWLRQDO�V\VWHP�RI�ZDJHV��7KXV��DQ�LQWHU�
SUHWDWLRQ�FRUUHVSRQGLQJ�WR�WKH�&DVVLV�IRUPXOD�IRU�WKH�WUDGH�LQ�JRRGV�ZDV�QRW�IRO�
ORZHG�

$V�D�UHVXOW��PHPEHU�VWDWHV�FDQ�SURWHFW�WKHLU�KLJK�ZDJH�UHJLPHV�DJDLQVW�WKH�GLUHFW
FRPSHWLWLRQ� RI� ORZ�SDLG� (8�QDWLRQDOV�� *LYHQ� WKDW� WKH� OHJDO� DELOLW\� WR� PDLQWDLQ
KLJK�ZDJHV�GRHV�QRW�DOWHU�WKH�GH�IDFWR�GLIILFXOW\�WR�ZLWKVWDQG�LQFUHDVLQJ�FRPSHWL�
WLYH�SUHVVXUHV�� WKLV� LV� RQO\� D� UHODWLYH� VXFFHVV�� ,I�*HUPDQ\�KDV�KLJK� FRQVWUXFWLRQ
FRVWV��WKLV�LV�D�GLVDGYDQWDJH�ZKHQ�FRPSHWLQJ�DJDLQVW�RWKHU�PHPEHU�VWDWHV�IRU�WKH
HVWDEOLVKPHQW�RI� ILUPV��1HYHUWKHOHVV�� WKH� LQWHUSUHWDWLRQ�RI� WKH�&RXUW�RI� -XVWLFH� LV
DQ�LPSRUWDQW�EDUULHU�WR�QHJDWLYH�LQWHJUDWLRQ��1RW�DOO�VHFWRUV�DUH�VXEMHFW�WR�JOREDO
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FRPSHWLWLYH� SUHVVXUHV� WR� WKH� VDPH� H[WHQW�� 6LQFH� JOREDOL]DWLRQ� VHULRXVO\� UHVWULFWV
WKH�DXWRQRP\�RI�QDWLRQ�VWDWHV�WR�GHWHUPLQH�WKHLU�SROLFLHV�LQGHSHQGHQWO\��LW�LV�LP�
SRUWDQW� WR� GUDZ� GLVWLQFWLRQV� DPRQJ� VHFWRUV� DV� WR� WKHLU� UHODWLYH� GHSHQGHQFH� RQ
JOREDO�PDUNHWV� �6FKDUSI� �������7KH� FRQVWUXFWLRQ� LQGXVWU\� ¥�GHDOLQJ� LQ� LPPRELOH
UHDO� HVWDWH� ¥� FRXOG� EH� UHODWLYHO\� SURWHFWHG� IURP� JOREDO� PDUNHW� SUHVVXUHV�� ,W� LV
WKHUHIRUH�EHFRPLQJ�YHU\�LPSRUWDQW�IRU�(XURSHDQ�ODZ�QRW�WR�UDLVH�WKHVH�FRPSHWL�
WLYH�SUHVVXUHV�DUWLILFLDOO\�� DQG�QRW� WR� VXEMHFW� VHFWRUV� WKDW� DUH� VWLOO� UHODWLYHO\� VKHO�
WHUHG�WR�D�OHJDOO\�LPSRVHG�FRPSHWLWLRQ�

,Q�WKH�ODVW�IHZ�\HDUV�WKH�&RXUW�KDV�JHQHUDOO\�VWDUWHG�WR�DOORZ�PRUH�VFRSH�IRU�QD�
WLRQDO�SROLFLHV�� LQ�SDUWLFXODU� LQ� LWV�FDVH� ODZ�UHODWLQJ� WR�XWLOLWLHV�� ,Q� LWV�YHU\�UHFHQW
UXOLQJ�RQ�WKH�LPSRUW�DQG�H[SRUW�PRQRSROLHV�IRU�JDV�DQG�HOHFWULFLW\�RI�2FWREHU����
������ WKH� &RXUW� WKXV� VLGHG� ZLWK� WKH� PHPEHU� VWDWHV� DJDLQVW� WKH� &RPPLVVLRQ�
+RZHYHU��WKLV�GRHV�QRW�PHDQ�WKDW�WKHVH�PRQRSROLHV�FDQ�EH�PDLQWDLQHG�XQGHU�WKH
7UHDW\��VR�WKDW�WKH�PHPEHU�VWDWHV�UHPDLQ�XQGHU�SUHVVXUH��HYHQ�WKRXJK�LW�LV�PRGH�
UDWHG�

(XURSHDQ�ODZ�DQG�MXGLFLDO�SROLWLFV�PD\�QRW�RQO\�DOORZ�UHPQDQWV�RI�OHJLWLPDWH�QD�
WLRQDO�UHJXODWLRQ�WR�SHUVLVW��WKH\�PD\�DOVR�SURYLGH�LQFHQWLYHV�IRU�SRVLWLYH�LQWHJUD�
WLRQ��3DUWLFXODUO\� WKH�FDVH� ODZ� WR�$UWLFOH�����RI� WKH�7UHDW\��PDQGDWLQJ� WKH�HTXDO
SD\�IRU�ZRPHQ�DQG�PHQ��KDV�GHPRQVWUDWHG�WKDW�LI�SRVLWLYH�ULJKWV�DUH�ODLG�GRZQ
LQ� WKH�7UHDW\�� LW� LV� SRVVLEOH� WR� IDFLOLWDWH� SRVLWLYH� LQWHJUDWLRQ� �3LHUVRQ� ���������I��
2Q�WKH�RQH�KDQG��WKLV�HIIHFW�KDV�EHHQ�QRWLFHDEOH�LQ�FHUWDLQ�PHPEHU�VWDWHV��,Q�WKH
8.�� IRU� LQVWDQFH��GRPHVWLF�JURXSV�KDYH�H[HUFLVHG� WKHLU� ULJKW� WR� WDNH� UHFRXUVH� WR
(XURSHDQ�ODZ�WR�LPSURYH�WKH�VLWXDWLRQ�RI�ZRPHQ��7KXV��LQ�WKH�����V�DIWHU�D�UXOLQJ
RI�WKH�&RXUW�RI�-XVWLFH�RQ�WKLV�PDWWHU��0DUVKDOO�,,���WKH�DYHUDJH�DZDUG�WR�FRPSHQ�
VDWH�ZRPHQ� LQ� VH[�GLVFULPLQDWLRQ�FDVHV� LQ� WKH�8.�URVH� IURP��������� WR���������
�$OWHU�9DUJDV�����������

2Q�WKH�RWKHU�KDQG��WKHUH�KDV�EHHQ�VRPH�LPSDFW�RQ�WKH�RYHUDOO�(XURSHDQ�VLWXDWLRQ
DQG�RQ�WKH�&RXQFLOªV�GHFLVLRQ�PDNLQJ��7KH�&RXUW�KDV�VWHDGLO\�H[SDQGHG�LWV�LQWHU�
SUHWDWLRQ�RI�$UWLFOH�����LQ�RUGHU�WR�HQIRUFH�QRW�RQO\�D�IRUPDO�FRQFHSW��EXW�DOVR�D
VXEVWDQWLYH�RQH�RI�HTXDOLW\��)HQZLFN�+HUYH\�������������)RU�LQVWDQFH��WKH�&RXUW
KDV�UXOHG�LQ�VHYHUDO�FDVHV�WKDW�RFFXSDWLRQDO�SHQVLRQV�FRQVWLWXWH�SD\��7KH�&RXUWªV
LQIOXHQFH� LV� ZHOO� GHPRQVWUDWHG� E\� WKH� IDPRXV� %DUEHU� SURWRFRO� DGGHG� WR� WKH
0DDVWULFKW� 7UHDW\� WKDW� UHVWULFWHG� WKH� UHWURVSHFWLYH� YDOLGLW\� RI� WKH� %DUEHU� MXGJH�
PHQW� �*DUUHWW� HW� DO�� ��������¥�����:KLOH� LW� LV� QRW� SRVVLEOH� WR� SURYH�ZKHWKHU� WKH
&RPPLVVLRQ� KDV� XVHG� $UWLFOH� ���� IRU� D� §SUHYHQWLQJ� ZRUVH¨� RU� D� §GLYLGH�DQG�
FRQTXHU¨�VWUDWHJ\�ZLWKLQ�WKH�VFRSH�RI�WKLV�SDSHU��LW� LV�FOHDU�WKDW�FDVH�ODZ�KDG�DQ
LPSDFW�RQ�WKH�&RXQFLO��7R�JLYH�DQ�H[DPSOH�� LQ�WKH�.RZDOVND� UXOLQJ�WKH�&RXUW�HV�
WDEOLVKHG�WKDW�FHUWDLQ�SURYLVLRQV�WKH�&RPPLVVLRQ�KDG�SURSRVHG�IRU�OHJLVODWLRQ�RQ
SDUW�WLPH�ZRUNHUV�ZHUH�DOUHDG\�IROORZLQJ�RXW�RI�$UWLFOH������0RUH���������I��



�� 03,I*�'LVFXVVLRQ�3DSHU�����

,Q�SULQFLSOH��UXOHV�VXFK�DV�$UWLFOH�����FRXOG�OHDG�WR�D�VLWXDWLRQ�ZKHUH�VXEVWDQWLYH
ULJKWV�ZHUH� LPSURYHG� WKURXJKRXW� WKH�&RPPXQLW\� WKURXJK� MXGLFLDO� SROLWLFV� DQG
SUHVVXUH�RQ� WKH�&RXQFLO��+RZHYHU�� WKH�HIIHFW�RI�$UWLFOH����� VKRXOG�QRW�EH�RYHU�
HVWLPDWHG� �:KLWHIRUG� ������� §$OWKRXJK� WKH�&RXUW�PD\� RFFDVLRQDOO\� IDYRXU� VXE�
VWDQWLYH� HTXDOLW\���� LW�ZLOO� GR� VR� RQO\�ZKHUH� WKH� LPSDFW� RQ� WKH�PDUNHW�ZLOO� EH
PLQLPDO��,Q�YLHZ�RI�WKLV�REVHUYDWLRQ��WKH�DVVXPSWLRQ�WKDW�(&�ODZ�LV�SDUWLFXODUO\
EHQHILFLDO� WR� ZRPHQ� VKRXOG� EH� YLHZHG� ZLWK� FDXWLRQ¨� �)HQZLFN�+HUYH\
������������*LYHQ�WKDW�$UWLFOH�����LV�DQ�H[FHSWLRQDO�SURYLVLRQ��DQ�LQFHQWLYH�WR�KDU�
PRQL]H� VRFLDO� SROLF\� ZLOO� PRVWO\� DULVH� IURP� WKH� GLIIHUHQW� PDUNHW� IUHHGRPV�� $V
WKHVH� PD\� XQGHUPLQH� WKH� VRFLDO� VHFXULW\� V\VWHPV� RI� WKH� ULFKHU� PHPEHU� VWDWHV�
SUHVVXUHV�DUH�PRVW�OLNHO\�WR�OHDG�HLWKHU�WR�D�XQLODWHUDO�ORZHULQJ�RI�VWDQGDUGV�LQ�WKH
FRXQWULHV� FRQFHUQHG�� RU� WR� D� KDUPRQL]DWLRQ� RQ� D� ORZ� FRPPRQ� GHQRPLQDWRU
DPRQJ� PHPEHU� VWDWHV� UHSUHVHQWLQJ� GLIIHUHQW� OHYHOV� RI� GHYHORSPHQW� �6WUHHFN
���������¥������7KXV��WKH�IUHHGRP�RI�VHUYLFHV�WRJHWKHU�ZLWK�WKH�IUHH�PRYHPHQW�RI
ODERU�FDQ�EH�VHHQ�DV�KDYLQJ�VLJQLILFDQW�UHSHUFXVVLRQV�RQ�QDWLRQDO�V\VWHPV�RI�VRFLDO
SROLF\��/HLEIULHG�3LHUVRQ��������$V�PHPEHU�VWDWHV�FHDVH�WR�FRQWURO�WKHLU�ERUGHUV�
FRQVXPHUV�RI�VRFLDO�VHFXULW\�FDQ�VKRS�IRU�VHUYLFHV�ZKHUH�WKH\�ZDQW��DQG�VHUYLFH
SURYLGHUV�PD\� EHFRPH� DFWLYH� LQ� RWKHU�PHPEHU� VWDWHV�� ERWK� EHLQJ� DEOH� WR� FODLP
WKHLU�QHZ�ULJKWV�LQ�FRXUW��7KXV��DQ�LQFUHDVLQJ�DPRXQW�RI�OLWLJDWLRQ�KDV�KDG�LPSOL�
FDWLRQV�IRU�QDWLRQDO�V\VWHPV�RI�VRFLDO�VHFXULW\��%HQHILWV�FDQ�KDUGO\�EH�UHVWULFWHG�WR
PHPEHU�VWDWH�QDWLRQDOV��DQG�FLWL]HQV�PD\�EH�DEOH�WR�FRQVXPH�WKH�VHUYLFHV�RI�RWKHU
PHPEHU� VWDWHV�� MXVW� DV� WKH� FRQVXPSWLRQ� RI� QDWLRQDO� EHQHILWV� FDQ� QR� ORQJHU� EH
OLQNHG�VROHO\�WR�UHVLGHQFH�ZLWKLQ�WKH�FRXQWU\��0RUHRYHU��FODLPV�WR�ZHOIDUH�EHQHILWV
PD\� DOVR� EH� GHWHUPLQHG� E\� IRUHLJQ� DXWKRULWLHV�� IRU� LQVWDQFH� LI� D� IRUHLJQ� GRFWRU
FHUWLILHV�DQ�LQDELOLW\�WR�ZRUN��7KH�IUHHGRP�RI�VHUYLFH�SURYLVLRQ�VR�IDU�KDV�KDG�OHVV
LPSDFW� WKDQ� WKH�PRELOLW\� RI� ODERXU�� 3RWHQWLDOO\�� KRZHYHU�� SXEOLF�PRQRSROLHV� RI
KHDOWK�FDUH�DV�ZHOO�DV�UHVWULFWLRQV�RQ�SULYDWH�SHQVLRQ�LQVXUDQFH�PD\�FRQIOLFW�ZLWK
WKH�7UHDW\��LELG�������

,Q�VXP��PHPEHU�VWDWH�FRQWURO�RI� WKH�&RPPLVVLRQ�SRVHV�D�UHODWLYH� OLPLW� WR� LWV�DF�
WLRQV�� :KLOH� JRYHUQPHQWDO� SUHVVXUH� FDQ� FXUE� WKH� &RPPLVVLRQªV� SODQV� VLJQLIL�
FDQWO\��LW�LV�RQO\�LQ�YHU\�UDUH�FDVHV�WKDW�WKH�DSSOLFDWLRQ�RI�WKH�7UHDW\�PD\�EH�SUH�
YHQWHG�DOWRJHWKHU��$V�ORQJ�DV�VRPH�SULYDWH�DFWRUV�KDYH�D�VWURQJ�LQWHUHVW�LQ�UHDOL]�
LQJ�WKH�7UHDW\ªV�PDQGDWH�DQG�VHHN�WKH�DVVLVWDQFH�RI�WKH�&RXUW��ZKLFK�LQ�WXUQ�DFWV
XQGHU�PXFK�PRUH�OLPLWHG�GLUHFWLRQ�RI�WKH�PHPEHU�VWDWHV�� MXGLFLDO�SROLF\�PDNLQJ
WR�WKH�VDPH�HIIHFW�FDQ�KDUGO\�EH�SUHYHQWHG��$OO�WKHQ�GHSHQGV�RQ�WKH�&RXUW�RI�-XV�
WLFH��DQG�ZKHWKHU�LW�IROORZV�D�OLQH�RI�UHDVRQLQJ�WKDW�IDYRUV�WKH�VLQJOH�PDUNHW�RQH�
VLGHGO\��RU�ZKHWKHU�LW�DFFRUGV�PRUH�DXWRQRP\�WR�PHPEHU�VWDWHV��DV�LW�KDV�UHFHQWO\
EHHQ�VHHQ�WR�EH�GRLQJ��1HYHUWKHOHVV��WKH�LPSDFW�RI�WKH�&RPPLVVRQªV�DFWLRQ�DQG�RI
WKH�VXSUHPDF\�RI� WKH�7UHDW\�DIIHFWV� WKH�UHDOL]DWLRQ�RI� WKH�PDUNHW� IUHHGRPV�PRVW
VWURQJO\��7KLV�UHIOHFWV�WKH�ELDV�RI�WKH�7UHDW\�WRZDUGV�QHJDWLYH�LQWHJUDWLRQ��2QO\�LI
VXEVWDQWLYH� ULJKWV� KDYH� EHHQ� ODLG� GRZQ�� IRU�ZKLFK�$UWLFOH� ���� VHHPV� WR� EH� WKH
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PRVW�QRWDEOH�H[DPSOH��FDQ�UHFRXUVH� WR�SULPDU\� ODZ�IDFLOLWDWH� VWHSV� WRZDUG�SRVL�
WLYH�LQWHJUDWLRQ��%H\RQG�WKLV��SRVLWLYH�LQWHJUDWLRQ�FDQ�RQO\�EH�IXUWKHUHG�LQGLUHFWO\
DQG� LQ�DQ�DPELJXRXV�ZD\��$V�QDWLRQDO� V\VWHPV�RI�JRYHUQDQFH�DUH�EHLQJ�XQGHU�
PLQHG�WKURXJK�WKH�DSSOLFDWLRQ�RI�WKH�PDUNHW�IUHHGRPV��LQFHQWLYHV�DUH�ODLG�WR�UH�
HVWDEOLVK� UHJXODWLRQ�RQ� WKH�(XURSHDQ� OHYHO��*LYHQ� WKH�YHU\�GLIIHUHQW� VWDWH�RI�GH�
YHORSPHQW� DPRQJ� PHPEHU� VWDWHV�� UHJXODWLRQ� RQ� D� KLJK� OHYHO� LV� XQOLNHO\� WR� EH
DFKLHYHG��6FKDUSI�����E��

� &RQFOXVLRQ

,Q�WKLV�SDSHU�,�KDYH�VKRZQ�WKDW�WKH�&RPPLVVLRQ�PD\�XVH�LWV�ULJKWV�DV�D�JXDUGLDQ
RI� WKH�7UHDW\�DQG�DV�DQ�DGPLQLVWUDWRU�RI�(XURSHDQ�FRPSHWLWLRQ� ODZ�WR� LQIOXHQFH
&RXQFLO�QHJRWLDWLRQV�EH\RQG�LWV�DJHQGD�VHWWLQJ�SRZHUV��%\�EHLQJ�DEOH�WR�DOWHU�WKH
VWDWXV� TXR� SRVLWLRQ� RI� WKH� PHPEHU� VWDWHV� XQLODWHUDOO\�� WKH� &RPPLVVLRQ� FDQ� LP�
SURYH�WKH�FKDQFHV�RI�JHWWLQJ�LWV�SURSRVDOV�DFFHSWHG�LQ�WKH�&RXQFLO��,�KDYH�VLQJOHG
RXW�WZR�PHFKDQLVPV�WKH�&RPPLVVLRQ�KDV�DW�LWV�GLVSRVDO��,Q�WKH�GLYLGH�DQG�FRQTXHU
VWUDWHJ\��WKH�&RPPLVVLRQ�VLQJOHV�RXW�VRPH�PHPEHU�VWDWHV�ZKR�DUH�SUHVVXUHG�LQWR
FKDQJLQJ� WKHLU� GRPHVWLF� VLWXDWLRQ�� %\� LVRODWLQJ�PHPEHU� VWDWHV�� WKH�&RPPLVVLRQ
PLQLPL]HV� WKHLU�PHDQV� IRU� RSSRVLWLRQ�� 6LQFH� JRYHUQPHQWV� KDYH� QR� LQFHQWLYH� WR
EORFN�FRPPXQLW\�ZLGH�PHDVXUHV�RQFH� WKH\�KDYH�HQDFWHG�GRPHVWLF� FKDQJHV�� WKH
&RPPLVVLRQ�FDQ�EUHDN�XS�EORFNLQJ�FRDOLWLRQV�LQ�WKH�&RXQFLO�LQ�WKLV�ZD\��$OWHUQD�
WLYHO\�� WKH�&RPPLVVLRQ�PD\� WKUHDWHQ� OHJDO�XQFHUWDLQW\�DQG� IUDJPHQWDWLRQ�HQVX�
LQJ�IURP�WKH�FDVH�VSHFLILF�WUDQVIRUPDWLRQ�RI�WKH�VWDWXV�TXR�WKURXJK�&RXUW�UXOLQJV�
7KLV� LV� WKH�ZRUVW�SRVVLEOH�RSWLRQ� IRU� WKH� HVWDEOLVKHG� VWDNHKROGHUV� LQ� D� VHFWRU�� ,Q
RUGHU� WR� §SUHYHQW� ZRUVH¨�� WKH� SUHYLRXVO\� UHMHFWHG� FRPPRQ� SROLF\� SURSRVDO� EH�
FRPHV�D�VHFRQG�EHVW�VROXWLRQ�IRU�WKH�JRYHUQPHQWV�

7KLV�UHOHYDQFH�RI�WKH�&RPPLVVLRQªV�UHVLGXDO�SRZHUV�DQG�RI�LVRODWHG�FRXUW�MXGJH�
PHQWV� LV� RIWHQ� UHIHUUHG� WR� LQ� WKH� OLWHUDWXUH� �%XOPHU� ����E��� KRZHYHU�� LW� KDV� QRW
EHHQ�WUHDWHG�V\VWHPDWLFDOO\��0RUHRYHU��LW�VHHPV�WR�EH�FLWHG�IUHTXHQWO\�LQ�VXSSRUW
RI� D� QHRIXQFWLRQDOLVW� H[SODQDWLRQ� RI� (XURSHDQ� LQWHJUDWLRQ� �%XUOH\�0DWWOL� �����
/HLEIULHG�3LHUVRQ������������GHVSLWH�WKH�ZHDNQHVVHV�RI�QHRIXQFWLRQDOLVP�LQ�GHDO�
LQJ�ZLWK� LQVWLWXWLRQV� �6FKDUSI� ������������ ,Q� FRQWUDVW� WR� WKH�QRWLRQ�RI� VSLOORYHU�� ,
KDYH� DLPHG� WR� VKRZ�KRZ�DQ� LQVWLWXWLRQDOLVW� DQDO\VLV� IRFXVVLQJ� RQ� WKH� FKDQJLQJ
GHIDXOW�FRQGLWLRQ�RI�DFWRUV�PD\�JUDVS�WKH�LPSDFW�RI�(XURSHDQ�ODZ�PRUH�SUHFLVHO\�

%XW�WKH�RSWLRQV�DYDLODEOH�WR�WKH�&RPPLVVLRQ�DQDO\]HG�WKURXJKRXW�WKH�SDSHU�DOVR
KDYH� UHSHUFXVVLRQV� IRU� LQVWLWXWLRQDOLVW� DQDO\VHV�� $OWKRXJK� LW� LV� VXUSULVLQJ� JLYHQ
:HLOHUªV� ������� VHPLQDO�DQDO\VLV�RI� WKH�§GXDO� FKDUDFWHU�RI� VXSUDQDWLRQDOLW\¨� WKDW
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HPSKDVL]HG�WKH�FRQQHFWLRQ�EHWZHHQ�WKH�&RXQFLOªV�LQWHUJRYHUQPHQWDOLVP�DQG�WKH
VXSUDQDWLRQDO�OHJDO�FRQWH[W�� LQVWLWXWLRQDOLVW�DQDO\VHV�RIWHQ�IRFXV�RQ�WKH�&RXQFLOªV
GHFLVLRQ�PDNLQJ�LQ�LVRODWLRQ��%XW�WKH�&RPPLVVLRQªV�SRVVLEOH�PDQLSXODWLRQ�RI�WKH
GHIDXOW�FRQGLWLRQ�RI�WKH�PHPEHU�VWDWHV�LV�QRW�DW�DOO�LQVLJQLILFDQW�IRU�WKH�&RXQFLOªV
RSHUDWLRQ�DQG�FDQ�EH�DW�OHDVW�DV�LPSRUWDQW�DQ�DYHQXH�RI�LQIOXHQFH�DV�WKH�&RPPLV�
VLRQªV�DJHQGD�VHWWLQJ�ULJKWV��7KH�OLNHOLKRRG�RI�JRYHUQPHQWV�DFFHSWLQJ�D�&RPPLV�
VLRQ�SURSRVDO�FOHDUO\�GHSHQGV�RQ�WKH�YDOXH�RI�H[LVWLQJ�DOWHUQDWLYHV��DPRQJ�ZKLFK
WKH�GHIDXOW�FRQGLWLRQ�LV�SDUWLFXODUO\�VLJQLILFDQW��$V�WKH�VXSUDQDWLRQDO�OHJDO�FRQWH[W
PD\�EH�GHFLVLYH�IRU�WKH�&RXQFLOªV�DFFHSWDQFH�RI�&RPPLVVLRQ�SURSRVDOV��IDLOXUH�WR
WDNH�LW�LQWR�DFFRXQW�LV�FHUWDLQ�WR�EH�DW�OHDVW�DV�GLVWRUWLQJ�DV�WKH�UHFHQWO\�FULWLFL]HG
QHJOHFW�RI�DFFRXQWLQJ�IRU�WKH�SUREDELOLW\�RI�GLIIHUHQW�FRDOLWLRQV�LQ�WKH�&RXQFLO��GH�
SHQGLQJ�RQ�ZKHWKHU�WKH�JRYHUQPHQWV�KDYH�H[WUHPH�SUHIHUHQFHV�RU�QRW��*DUUHWW�
7VHEHOLV�������

7KH�&RPPLVVLRQªV� DELOLW\� WR� LQIOXHQFH� WKH�&RXQFLO� EH\RQG� VHWWLQJ� LWV� DJHQGD� IL�
QDOO\� VKHGV� OLJKW� RQ� WKH� FRQFHSWXDOL]DWLRQ� RI� WKH� &RPPLVVLRQªV� DXWRQRP\�� 7KH
&RPPLVVLRQ�LV�JHQHUDOO\�VHHQ�WR�EH�DFWLQJ�ZLWKLQ�WKH�ERXQGDULHV�VHW�E\�LWV�SULQFL�
SDOV�� WKH�PHPEHU� VWDWHV� �3ROODFN� ������ ������� 7KH� &RXUW�� LQ� FRQWUDVW��PD\� KDYH
JUHDWHU�LQGHSHQGHQFH��VLQFH�D�7UHDW\�UHYLVLRQ�¥�WKH�XOWLPDWH�VDQFWLRQ�¥�LV�KDUG�WR
DGPLQLVWHU� �$OWHU� ������*DUUHWW� HW� DO�� �������:KDW� KDV� EHHQ� RYHUORRNHG� VR� IDU� LV
WKDW� WKH�&RPPLVVLRQ�PD\�EHQHILW� IURP� WKH�(&-ªV�JUHDWHU� FDSDFLW\� IRU� DFWLRQ��%\
FUHGLEO\�WKUHDWHQLQJ�MXGLFLDO�SROLF\�PDNLQJ�IURP�WKH�&RXUW��WKH�&RPPLVVLRQ�PD\
FRPSHO�WKH�&RXQFLO�WR�WDNH�DFWLRQ�
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5HIHUHQFHV

$OOHQ��'DYLG��������&RPSHWLWLRQ�3ROLF\��3ROLFLQJ�WKH�6LQJOH�0DUNHW�� ,Q��+HOHQ�:DOODFH�
:LOOLDP�:DOODFH� �HGV����3ROLF\�0DNLQJ� LQ� WKH�(XURSHDQ�8QLRQ��2[IRUG��2[IRUG�8QLYHU�
VLW\�3UHVV�����¥����

$OWHU��.DUHQ�-���������:KR�$UH�WKH�§0DVWHUV�RI�WKH�7UHDW\¨"�(XURSHDQ�*RYHUQPHQWV�DQG
WKH�(XURSHDQ�&RXUW�RI�-XVWLFH��0DQXVFULSW��IRUWKFRPLQJ�LQ��,QWHUQDWLRQDO�2UJDQL]DWLRQ�

$OWHU��.DUHQ�-��6RSKLH�0HXQLHU�$LWVDKDOLD��������-XGLFLDO�3ROLWLFV�LQ�WKH�(XURSHDQ�&RP�
PXQLW\�� (XURSHDQ� ,QWHJUDWLRQ� DQG� WKH� 3DWKEUHDNLQJ� &DVVLV� GH� 'LMRQ� 'HFLVLRQ�� ,Q�
&RPSDUDWLYH�3ROLWLFDO�6WXGLHV�����������¥����

$OWHU��.DUHQ�-��-HDQHWWH�9DUJDV��������6KLIWLQJ�WKH�'RPHVWLF�%DODQFH�RI�3RZHU�LQ�(XURSH�
(XURSHDQ�/DZ�DQG�8.�*HQGHU�(TXDOLW\�3ROLF\��3DSHU�SUHVHQWHG�DW�WKH���UG�$PHULFDQ
3ROLWLFDO�6FLHQFH�$VVRFLDWLRQ�&RQIHUHQFH��:DVKLQJWRQ��'&��$XJXVW���¥���������

$UJ\ULV��1���������7KH�((&�5XOHV�RI�&RPSHWLWLRQ�DQG�WKH�$LU�7UDQVSRUW�6HFWRU��,Q��&RP�
PRQ�0DUNHW�/DZ�5HYLHZ���������¥���

%DVHGRZ��-�UJHQ��������'HUHJXOLHUXQJVSROLWLN�XQG�'HUHJXOLHUXQJVSIOLFKWHQ�¥�9RP�=ZDQJ
]XU�0DUNW|IIQXQJ�LQ�GHU�(*��,Q��6WDDWVZLVVHQVFKDIWHQ�XQG�6WDDWVSUD[LV�������¥����

%HKUHQV�� 3HWHU�� ������ 'LH� .RQYHUJHQ]� GHU� ZLUWVFKDIWOLFKHQ� )UHLKHLWHQ� LP� HXURSlLVFKHQ
*HPHLQVFKDIWVUHFKW��,Q��(XURSDUHFKW�������¥����

%XOPHU��6LPRQ�-�������D��7KH�*RYHUQDQFH�RI�WKH�(XURSHDQ�8QLRQ��$�1HZ�,QVWLWXWLRQDOLVW
$SSURDFK��,Q��-RXUQDO�RI�3XEOLF�3ROLF\�����������¥���

%XOPHU��6LPRQ������E��,QVWLWXWLRQV�DQG�3ROLF\�&KDQJH�LQ�WKH�(XURSHDQ�&RPPXQLWLHV��7KH
&DVH�RI�0HUJHU�&RQWURO��,Q��3XEOLF�$GPLQLVWUDWLRQ�����������¥����

%XUOH\��$QQH�0DULH�:DOWHU�0DWWOL��������(XURSH�%HIRUH�WKH�&RXUW��$�3ROLWLFDO�7KHRU\�RI
/HJDO�,QWHJUDWLRQ��,Q��,QWHUQDWLRQDO�2UJDQL]DWLRQ�������¥���

%XWWRQ��.HQQHWK��������7KH�/LEHUDOL]DWLRQ�RI�7UDQVSRUW�6HUYLFHV��,Q��'HQQLV�6ZDQQ��HG���
7KH�6LQJOH�(XURSHDQ�0DUNHW�DQG�%H\RQG��/RQGRQ��5RXWOHGJH�����¥����

&RZKH\��3HWHU�)���������7HOHFRPPXQLFDWLRQV��,Q��*DU\�&O\GH�+XIEDXHU��HG����(XURSH������
$Q�$PHULFDQ�3HUVSHFWLYH��:DVKLQJWRQ��'&��7KH�%URRNLQJV�,QVWLWXWLRQ�����¥����

&XOOHQ�� 3HWHU�*HRUJH�1��<DQQRSRXORV�� ������ 7KH�5HGLVWULEXWLRQ� RI�5HJXODWRU\� 3RZHUV
%HWZHHQ�*RYHUQPHQWV�DQG�,QWHUQDWLRQDO�2UJDQLVDWLRQV��7KH�&DVH�RI�(XURSHDQ�$LUOLQH
'HUHJXODWLRQ��,Q��(XURSHDQ�-RXUQDO�RI�3ROLWLFDO�5HVHDUFK��������¥����

'XVVDUW�/HIUHW�� &RULQQH�&KULVWLQH� )HGHUOLQ�� ������ *URXQG� +DQGOLQJ� 6HUYLFHV� DQG� (&
&RPSHWLWLRQ�5XOHV��,Q��$LU�	�6SDFH�/DZ����������¥���

(LFKHQHU��9RONHU��������6RFLDO�'XPSLQJ�RU�,QQRYDWLYH�5HJXODWLRQ"�3URFHVVHV�DQG�2XWFRPHV�RI
(XURSHDQ�'HFLVLRQ�0DNLQJ� LQ� WKH�6HFWRU�RI�+HDOWK�DQG�6DIHW\�DW�:RUN�+DUPRQL]DWLRQ��(8,
:RUNLQJ�3DSHU��636�1R���������)ORUHQFH��(XURSHDQ�8QLYHUVLW\�,QVWLWXWH�

(LFKKRUVW��:HUQHU��������(XURSlLVFKH�6R]LDOSROLWLN�]ZLVFKHQ�QDWLRQDOHU�XQG�VXSUDQDWLRQ�
DOHU� 5HJXOLHUXQJ�� 'LH� (QWVHQGXQJ� YRQ� $UEHLWQHKPHUQ� LP� 5DKPHQ� GHU� 'LHQVWOHLV�
WXQJVIUHLKHLW� LQQHUKDOE� GHU� (XURSlLVFKHQ� 8QLRQ�� 0DQXVFULSW�� .|OQ�� 0D[�3ODQFN�
,QVWLWXW�I�U�*HVHOOVFKDIWVIRUVFKXQJ�

)HQZLFN��+HOHQ�7DPDUD�.��+HUYH\��������6H[�(TXDOLW\�LQ�WKH�6LQJOH�0DUNHW��1HZ�'LUHF�
WLRQV�IRU�WKH�(XURSHDQ�&RXUW�RI�-XVWLFH��,Q��&RPPRQ�0DUNHW�/DZ�5HYLHZ����������¥����
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)XFKV�� *HUKDUG�� ������ 3ROLF\�0DNLQJ� LQ� D� 6\VWHP� RI� 0XOWL�/HYHO� *RYHUQDQFH� ¥� 7KH
&RPPLVVLRQ�RI�WKH�(XURSHDQ�&RPPXQLW\�DQG�WKH�5HVWUXFWXULQJ�RI�WKH�7HOHFRPPXQL�
FDWLRQV�6HFWRU��,Q��-RXUQDO�RI�(XURSHDQ�3XEOLF�3ROLF\����������¥����

*DUUHWW�� *HRIIUH\�� ����D�� )URP� WKH� /X[HPERXUJ� &RPSURPLVH� WR� &RGHFLVLRQ�� 'HFLVLRQ
0DNLQJ�LQ�WKH�(XURSHDQ�8QLRQ��,Q��(OHFWRUDO�6WXGLHV�����������¥����

*DUUHWW��*HRIIUH\������E��7KH�3ROLWLFV�RI�/HJDO�,QWHJUDWLRQ�LQ�WKH�(XURSHDQ�8QLRQ��,Q��,Q�
WHUQDWLRQDO�2UJDQL]DWLRQ�����������¥����

*DUUHWW��*HRIIUH\�5��'DQLHO�.HOHPHQ�+HLQHU�6FKXO]��������7KH�(XURSHDQ�&RXUW�RI�-XV�
WLFH��1DWLRQDO�*RYHUQPHQWV�DQG�/HJDO�,QWHJUDWLRQ�LQ�WKH�(XURSHDQ�8QLRQ��0DQXVFULSW�
IRUWKFRPLQJ�LQ��,QWHUQDWLRQDO�2UJDQL]DWLRQ�

*DUUHWW�� *HRIIUH\�*HRUJH� 7VHEHOLV�� ������ $Q� ,QVWLWXWLRQDO� &ULWLTXH� RI� ,QWHUJRYHUQPHQ�
WDOLVP��,Q��,QWHUQDWLRQDO�2UJDQL]DWLRQ�����������¥����

*UHDYHV��5RVD��������(&�&RPSHWLWLRQ�/DZ��%DQNLQJ�DQG�,QVXUDQFH�6HUYLFHV��(XURSHDQ�3UDFWLFH
/LEUDU\��/RQGRQ��&KDQFHU\�/DZ�3XEOLVKLQJ�

+pULWLHU��$GULHQQH��������0DUNHW�0DNLQJ�3ROLF\� LQ�(XURSH�� ,WV� ,PSDFW�RQ�0HPEHU�6WDWH
3ROLFLHV��7KH�&DVH�RI�5RDG�+DXODJH�LQ�%ULWDLQ��WKH�1HWKHUODQGV��*HUPDQ\�DQG�,WDO\��,Q�
-RXUQDO�RI�(XURSHDQ�3XEOLF�3ROLF\�������IRUWKFRPLQJ�

.HUI��0LFKDHO�� ������ 7KH�3ROLF\� RI� WKH�&RPPLVVLRQ� RI� WKH�(�(�&�� 7RZDUG�1DWLRQDO�0R�
QRSROLHV��,Q��:RUOG�&RPSHWLWLRQ��/DZ�DQG�(FRQRPLFV�5HYLHZ����������¥����

.HUUHPDQV�� %DUW�� ������ 1RQ�,QVWLWXWLRQDOLVP�� 1HR�,QVWLWXWLRQDOLVP�� DQG� WKH� /RJLF� RI
&RPPRQ�'HFLVLRQ�0DNLQJ�LQ�WKH�(XURSHDQ�8QLRQ��,Q��*RYHUQDQFH����������¥����

/DIIDQ��%ULJLG��������)URP�3ROLF\�(QWUHSUHQHXU�WR�3ROLF\�0DQDJHU��7KH�&KDOOHQJH�)DFLQJ
WKH�(XURSHDQ�&RPPLVVLRQ��,Q��-RXUQDO�RI�(XURSHDQ�3XEOLF�3ROLF\����������¥����

/DYGDV��.RVWDV�0DULD�0HQGULQRX��������&RPSHWLWLRQ�3ROLF\�DQG�,QVWLWXWLRQDO�3ROLWLFV�LQ
WKH�(XURSHDQ�&RPPXQLW\��6WDWH�$LG�&RQWURO�DQG�6PDOO�%XVLQHVV�3URPRWLRQ��,Q��(XUR�
SHDQ�-RXUQDO�RI�3ROLWLFDO�5HVHDUFK�����������¥����

/HLEIULHG��6WHSKDQ�3DXO�3LHUVRQ��������6HPLVRYHUHLJQ�:HOIDUH�6WDWHV��6RFLDO�3ROLF\� LQ�D
0XOWLWLHUHG�(XURSH��,Q��6WHSKDQ�/HLEIULHG�3DXO�3LHUVRQ��HGV����(XURSHDQ�6RFLDO�3ROLF\�
%HWZHHQ�)UDJPHQWDWLRQ�DQG�,QWHJUDWLRQ��:DVKLQJWRQ��'&��%URRNLQJV�,QVWLWXWLRQ����¥���

0DMRQH�� *LDQGRPHQLFR�� ������ 7KH� (XURSHDQ� &RPPXQLW\�� $Q� §,QGHSHQGHQW� )RXUWK
%UDQFK�RI�*RYHUQPHQW¨"�,Q��*HUW�%U�JJHPHLHU��HG����9HUIDVVXQJHQ�I�U�HLQ�]LYLOHV�(XURSD�
%DGHQ�%DGHQ��1RPRV����¥���

0DMRQH��*LDQGRPHQLFR��������7KH�(XURSHDQ�&RPPLVVLRQ�DV�5HJXODWRU��,Q��*LDQGRPHQLFR
0DMRQH��HG����5HJXODWLQJ�(XURSH��/RQGRQ��5RXWOHGJH����¥���

0F*RZDQ�� /HH�6WHSKHQ�:LONV�� ������ 7KH� )LUVW� 6XSUDQDWLRQDO� 3ROLF\� LQ� WKH� (XURSHDQ
8QLRQ��&RPSHWLWLRQ�3ROLF\��,Q��(XURSHDQ�-RXUQDO�RI�3ROLWLFDO�5HVHDUFK��������¥����

0RQWDJQRQ�� 3HWHU�� ������ 5HJXODWLQJ� WKH� 8WLOLWLHV�� ,Q�� 3HWHU� 0RQWDJQRQ� �HG���� (XURSHDQ
&RPSHWLWLRQ�3ROLF\��/RQGRQ��3LQWHU�3XEOLVKHUV����¥���

0RUDYFVLN�� $QGUHZ�� ������ /LEHUDO� ,QWHUJRYHUQPHQWDOLVP� DQG� ,QWHJUDWLRQ�� $� 5HMRLQGHU�
,Q��-RXUQDO�RI�&RPPRQ�0DUNHW�6WXGLHV�����������¥����

0RUH��*LOOLDQ�� ������ 6HYHUDQFH�3D\� IRU� 3DUW�7LPH�:RUNHUV�� ,Q��(XURSHDQ� /DZ�5HYLHZ� ���
��¥���

1LFRODLGLV��.DO\SVR��������0XWXDO�5HFRJQLWLRQ�$PRQJ�1DWLRQV��7KH�(XURSHDQ�&RPPX�
QLW\�DQG�7UDGH�LQ�6HUYLFHV��'RFWRUDO�'LVVHUWDWLRQ��&DPEULGJH��+DUYDUG�8QLYHUVLW\�



6FKPLGW��7KH�&RPPLVVLRQ
V�,PSDFW�RQ�'HFLVLRQV ��

1ROO��5RJHU�*��%DUU\�5��:HLQJDVW��������5DWLRQDO�$FWRU�7KHRU\��6RFLDO�1RUPV��DQG�3RO�
LF\��,PSOHPHQWDWLRQ��$SSOLFDWLRQV�WR�$GPLQLVWUDWLYH�3URFHVVHV�DQG�%XUHDXFUDWLF�&XO�
WXUH�� ,Q��.ULVWHQ�5HQZLFN�0RQURH� �HG����7KH�(FRQRPLF�$SSURDFK� WR�3ROLWLFV��1HZ�<RUN�
+DUSHU�&ROOLQV�����¥����

2VWURP��(OLQRU��������$Q�$JHQGD�IRU�WKH�6WXG\�RI�,QVWLWXWLRQV��,Q��3XEOLF�&KRLFH������¥���

3HVFDWRUH��3LHUUH��������/D�FDUHQFH�GX�OpJLVODWHXU�FRPPXQDXWDLUH�HW�OH�GHYRLU�GX�MXJH��,Q�
*HUKDUG� /�NH� HW� DO�� �HGV���� 5HFKWVYHUJOHLFKXQJ�� (XURSDUHFKW� XQG� 6WDDWHQLQWHJUDWLRQ�
*HGlFKWQLVVFKULIW�I�U�/pRQWLQ�-HDQ�&RQVWDQWLQHVFR��.|OQ��&DUO�+H\PDQQV�9HUODJ�����¥����

3HWHUV��*X\�� ������$JHQGD�6HWWLQJ� LQ� WKH� (XURSHDQ�&RPPXQLW\�� ,Q�� -RXUQDO� RI� (XURSHDQ
3XEOLF�3ROLF\��������¥���

3HWHUV��*X\��������(VFDSLQJ�WKH�-RLQW�'HFLVLRQ�7UDS��5HSHWLWLRQ�DQG�6HFWRUDO�3ROLWLFV�LQ�WKH
(XURSHDQ�8QLRQ��,Q��:HVW�(XURSHDQ�3ROLWLFV����������¥���

3LHUVRQ��3DXO�� ������7KH�3DWK� WR�(XURSHDQ� ,QWHJUDWLRQ��$�+LVWRULFDO� ,QVWLWXWLRQDOLVW�3HU�
VSHFWLYH��,Q��&RPSDUDWLYH�3ROLWLFDO�6WXGLHV�����������¥����

3LQGHU��-RKQ��������3RVLWLYH�,QWHJUDWLRQ�DQG�1HJDWLYH�,QWHJUDWLRQ��6RPH�3UREOHPV�RI�(FR�
QRPLF�8QLRQ�LQ�WKH�((&��,Q��7KH�:RUOG�7RGD\����������¥����

3ROODFN��0DUN�$���������7KH�(QJLQHV�RI�,QWHJUDWLRQ"�6XSUDQDWLRQDO�$XWRQRP\�DQG�,QIOXHQFH�LQ
WKH�(XURSHDQ�&RPPXQLW\��:RUNLQJ�3DSHU�������&HQWHU�IRU�*HUPDQ�DQG�(XURSHDQ�6WXG�
LHV��%HUNHOH\��&$��8QLYHUVLW\�RI�&DOLIRUQLD�

3ROODFN��0DUN�$���������'HOHJDWLRQ��$JHQF\��DQG�$JHQGD�6HWWLQJ� LQ�WKH�(XURSHDQ�&RP�
PXQLW\��,Q��,QWHUQDWLRQDO�2UJDQL]DWLRQ����������¥����

3RRO��%LOO��������7KH�&UHDWLRQ�RI�WKH�,QWHUQDO�0DUNHW�LQ�,QVXUDQFH��/X[HPEXUJ��2IILFH�IRU�2IIL�
FLDO�3XEOLFDWLRQV�RI�WKH�(XURSHDQ�&RPPXQLWLHV�

5RVV��*HRUJH��������-DFTXHV�'HORUV�DQG�(XURSHDQ�,QWHJUDWLRQ��&DPEULGJH��3ROLW\�3UHVV�

6DQGKROW]�� :D\QH�� ������ 7KH� (PHUJHQFH� RI� D� 6XSUDQDWLRQDO� 7HOHFRPPXQLFDWLRQV� 5HJLPH�
:RUNLQJ�3DSHU�������&HQWHU�IRU�*HUPDQ�DQG�(XURSHDQ�6WXGLHV��%HUNHOH\��&$��8QLYHU�
VLW\�RI�&DOLIRUQLD�

6DQGKROW]��:D\QH�-RKQ�=\VPDQ��������������5HFDVWLQJ�WKH�(XURSHDQ�%DUJDLQ��,Q��:RUOG
3ROLWLFV����������¥����

6DXWHU��:ROI�� ������ 7KH� 7HOHFRPPXQLFDWLRQV� /DZ� RI� WKH� (XURSHDQ�8QLRQ�� ,Q��(XURSHDQ
/DZ�-RXUQDO���������¥����

6FKDUSI��)ULW]�:��� ������7KH� -RLQW�'HFLVLRQ�7UDS��/HVVRQV� IURP�*HUPDQ�)HGHUDOLVP�DQG
(XURSHDQ�,QWHJUDWLRQ��,Q��3XEOLF�$GPLQLVWUDWLRQ�����������¥����

6FKDUSI��)ULW]�:�������D��'HPRFUDWLF�3ROLF\�LQ�(XURSH��,Q��(XURSHDQ�/DZ�-RXUQDO����������¥
����

6FKDUSI�� )ULW]�:��� ����E��1HJDWLYH� DQG�3RVLWLYH� ,QWHJUDWLRQ� LQ� WKH�3ROLWLFDO�(FRQRP\�RI
(XURSHDQ�:HOIDUH�6WDWHV��,Q��*DU\�0DUNV�HW�DO���*RYHUQDQFH�LQ�WKH�(XURSHDQ�8QLRQ��/RQ�
GRQ��6DJH����¥���

6FKDUSI�� )ULW]�:��� ������ *OREDOLVLHUXQJ� DOV� %HVFKUlQNXQJ� GHU�+DQGOXQJVP|JOLFKNHLWHQ
QDWLRQDOVWDDWOLFKHU� 3ROLWLN��03,I*�'LVFXVVLRQ� 3DSHU� ������ .|OQ��0D[�3ODQFN�,QVWLWXW
I�U�*HVHOOVFKDIWVIRUVFKXQJ�

6FKLPDQN��8ZH��������6SH]LILVFKH�,QWHUHVVHQNRQVHQVH�WURW]�JHQHUHOOHP�2ULHQWLHUXQJVGLV�
VHQV�� ,Q�� +DQV�-RDFKLP�*LHJHO� �+UVJ����.RPPXQLNDWLRQ� XQG� .RQVHQVH� LQ� PRGHUQHQ� *H�
VHOOVFKDIWHQ��)UDQNIXUW�D�0���6XKUNDPS�����¥����
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6FKPLGW��6XVDQQH�.���������6WHULOH�'HEDWHV�DQG�'XELRXV�*HQHUDOLVDWLRQV��(XURSHDQ�,QWH�
JUDWLRQ�7KHRU\�7HVWHG�E\�7HOHFRPPXQLFDWLRQV�DQG�(OHFWULFLW\��,Q��-RXUQDO�RI�3XEOLF�3RO�
LF\�����������¥����

6FKPLGW��6XVDQQH�.���������&RPPLVVLRQ�$FWLYLVP��6XEVXPLQJ�7HOHFRPPXQLFDWLRQV�DQG
(OHFWULFLW\�XQGHU�(XURSHDQ�&RPSHWLWLRQ�/DZ��,Q��-RXUQDO�RI�(XURSHDQ�3XEOLF�3ROLF\������
IRUWKFRPLQJ�

6FKQHLGHU��*HUDOG��������7KH�/LPLWV�RI�6HOI�5HIRUP��,QVWLWXWLRQ�%XLOGLQJ�LQ�WKH�(XURSHDQ
8QLRQ��,Q��(XURSHDQ�-RXUQDO�RI�,QWHUQDWLRQDO�5HODWLRQV���������¥���

6FKQHLGHU��9RONHU�5D\PXQG�:HUOH��������,QWHUQDWLRQDO�5HJLPH�RU�&RUSRUDWH�$FWRU"�7KH
(XURSHDQ� &RPPXQLW\� LQ� 7HOHFRPPXQLFDWLRQV� 3ROLF\�� ,Q�� .HQQHWK� '\VRQ�3HWHU
+XPSKUH\V� �HGV����7KH� 3ROLWLFDO� (FRQRP\� RI� &RPPXQLFDWLRQV�� /RQGRQ�� 5RXWOHGJH�� ��¥
����

6FKXOWH�%UDXFNV�� 5HLQKDUG�� ������ 2UGQXQJVSROLWLVFKH� XQG� JHPHLQVFKDIWVUHFKWOLFKH� $V�
SHNWH�GHU�HXURSlLVFKHQ�7HOHNRPPXQLNDWLRQVSROLWLN�� ,Q�� -RDFKLP�6FKHUHU� �+UVJ����1D�
WLRQDOH� XQG� HXURSlLVFKH� 3HUVSHNWLYHQ� GHU� 7HOHNRPPXQLNDWLRQ�� %DGHQ�%DGHQ�� 1RPRV�� ��¥
����

6WHLQ��7RUVWHQ��������5LFKWHUUHFKW�ZLH�DQGHUVZR�DXFK"�'HU�*HULFKWVKRI�GHU�(XURSlLVFKHQ
*HPHLVQFKDIWHQ� DOV� §,QWHJUDWLRQVPRWRU¨�� ,Q�� 5LFKWHUOLFKH� 5HFKWVIRUWELOGXQJ�� )HVWVFKULIW
GHU�-XULVWLVFKHQ�)DNXOWlW�]XU�����-DKU�)HLHU�GHU�5XSUHFKW�.DUOV�8QLYHUVLWlW�+HLGHOEHUJ��+HL�
GHOEHUJ��&��)��0�OOHU�����¥����

6WHXQHQEHUJ�� %HUQDUG�� ������ 'HFLVLRQ�0DNLQJ� 8QGHU� 'LIIHUHQW� ,QVWLWXWLRQDO� $UUDQJH�
PHQWV��/HJLVODWLRQ�E\�WKH�(XURSHDQ�&RPPXQLW\��,Q��-RXUQDO�RI�,QVWLWXWLRQDO�DQG�7KHRUHWL�
FDO�(FRQRPLFV��-,7(�������������¥����

6WUHHFN��:ROIJDQJ��������)URP�0DUNHW�0DNLQJ�WR�6WDWH�%XLOGLQJ"�5HIOHFWLRQV�RQ�WKH�3R�
OLWLFDO�(FRQRP\�RI�(XURSHDQ�6RFLDO�3ROLF\��,Q��6WHSKDQ�/HLEIULHG�3DXO�3LHUVRQ��HGV���
(XURSHDQ�6RFLDO�3ROLF\��%HWZHHQ�)UDJPHQWDWLRQ�DQG� ,QWHJUDWLRQ��:DVKLQJWRQ��'&��%URRN�
LQJV�,QVWLWXWLRQ�����¥����

6WULYHQV�� 5REHUW�(OL]DEHWK� :HLJKWPDQ�� ������ 7KH� $LU� 7UDQVSRUW� 6HFWRU� DQG� WKH� ((&
&RPSHWLWLRQ�5XOHV�LQ�WKH�/LJKW�RI�WKH�$KPHG�6DHHG�&DVH��,Q��(XURSHDQ�&RPSHWLWLRQ�/DZ
5HYLHZ��������¥����

:HDYHU��5��.HQW��������7KH�3ROLWLFV�RI�%ODPH�$YRLGDQFH�� ,Q�� -RXUQDO�RI�3XEOLF�3ROLF\������
���¥����

:HLOHU��-RVHSK��������7KH�&RPPXQLW\�6\VWHP��7KH�'XDO�&KDUDFWHU�RI�6XSUDQDWLRQDOLVP�
,Q��<HDUERRN�RI�(XURSHDQ�/DZ�������¥����

:HLOHU�� -RVHSK�� ������$�4XLHW�5HYROXWLRQ��7KH�(XURSHDQ�&RXUW� RI� -XVWLFH� DQG� ,WV� ,QWHU�
ORFXWRUV��,Q��&RPSDUDWLYH�3ROLWLFDO�6WXGLHV��������¥����

:KLWHIRUG��(ODLQH�(���������/RVW�LQ�WKH�0LVWV�RI�7LPH��7KH�(&-�DQG�2FFXSDWLRQDO�3HQVLRQV�
,Q��&RPPRQ�0DUNHW�/DZ�5HYLHZ��������¥����

<RXQJ��$ODVGDLU�5���������,GHDV��,QWHUHVWV�DQG�,QVWLWXWLRQV��7KH�3ROLWLFV�RI�/LEHUDOLVDWLRQ�LQ�WKH
(&ªV�5RDG�+DXODJH� ,QGXVWU\��:RUNLQJ�3DSHU��(XURSHDQ� ,QVWLWXWH��%ULJKWRQ��8QLYHUVLW\
RI�6XVVH[�DW�%ULJKWRQ�


