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By way of introduction to this special collection, this article addresses the question:
Does the ‘emerging’ state South Sudan need a ‘permanent’ constitution, especially
in light of the ongoing negotiations on the mode of statehood? We shed light on the
resulting dilemma between the hasty production of a ‘permanent’ constitution and
the idea of deriving its authority from the will of the people, implying the existence
of a certain societal consensus. An analysis of a peace conference over land tenure
clearly demonstrates that regional and national consensuses on issues to be
inscribed in a ‘permanent’ constitution could not be reached. During this
conference, a ‘processual solution’ permitted not only for the continuation of
negotiations, but also for the integration of all involved actors. By contrast, the
de jure makings of both the Transitional Constitution which currently serves as
the preliminary normative frame of the new state, and the upcoming ‘permanent’
constitution show that many actors are ousted from the decision-making process.
Furthermore, actors on, off, and beyond the constitution-making table negotiate
within the normative frames of international actors, even if these frames and the
mode of statehood are still under negotiation. The current political and military
re-negotiations can be seen as an opportunity to fundamentally rethink the
constitution-making endeavour. The paper argues that a slowing down of the
constitution making and a ‘processual solution’ to the dilemma - without an
immediate claim to consent on substance — seems to be a more appropriate ‘solution’.

Keywords: South Sudan; constitution making; peace-making; land; negotiation
table; models

When South Sudan declared its independence from the Republic of the Sudan on 9
July 2011, amidst the thundering applause of the crowds, President Salva Kiir Mayar-
dit held up an oversized reddish book, the Transitional Constitution of the Republic of
South Sudan (TCRSS)' as a symbol of the new state’s existence. Shortly thereafter, the
president mandated the National Constitution Review Commission (NCRC) to draft
a ‘permanent’ constitution, which was supposed to be finally adopted in 2015, mean-
while the production period had been extended until 2018.> Even though the country
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fulfilled the declarative international law requirements for a ‘state’, the current devas-
tating political and military (re-)negotiations unveil that the context for constructing
an internal sovereignty is not in place, due to a lack of infrastructure, danger of the
resource curse, militarization of society and fragmented authority structures as
Samson Wassara thoughtfully analyses in this special collection.?

In an inversion of the idea that the constitution represents the will of the people,
constitution making in South Sudan needs to be seen as part of internationalized
‘post-conflict (re-) construction’ efforts and has become a crucial normative tool of
state formation within the context of broader ‘Rule of Law’ (RoL) frameworks.* It
revolves around the construction of sovereignties in an attempt to control territorial
borders, to define clearly an interior, and to convince people that this imagined interior
exists.’

Accordingly, even though external actors have influenced the making of consti-
tutions throughout history,® during the last two decades their roles of peacebuilding
after violent conflicts has often been extended to constitution making.” Since constitu-
tionalism and RoL are commonly seen as the ‘antithesis of arbitrary rule’,® constitution
making has been fetishized” and has turned into ‘the dominant paradigm for state gov-
ernance in the international arena’.'® It has become what Christopher May calls Grund-
norm'" and Daniel Bonilla Maldonado the ‘basic grammar of constitutionalism’
structuring the polito-legal discourse and the ‘use of concepts like people, self-govern-
ment, citizen, rights, equality, nation, and popular sovereignty’.'> Thereby, it ‘socialise
[s] elites and legislators into the Rule of Law mind-set’'® whereby enormous normative
transfers take place: constitutions, institutions, and state-making techniques.

Since the 1990s the proclaimed so-called ‘third wave of constitutionalism’'* seems
to follow the problematic logic that the ‘adoption of the appropriate constitution is
sine qua non [not only] for development’,'” but also for ‘credibility with external
donors’.'® Moreover, the existence of a constitution is believed to solve ethnic pro-
blems.'” The predefined assumptions stand in contradiction to the plural legal realities
and degrade the proclaimed ‘participation of the broad spectrum of civil society’'® to a
catchword.

In South Sudan non-violent and violent political and military negotiations on
South Sudan’s modality of statehood are still ongoing, despite the joint peace- and
constitution-building efforts of many local, national, and international actors.
Thereby, the Transitional Constitution of 2011 is used as legitimizing tool by political
actors, as we will demonstrate. This instrument seems to fuel the political struggle as
well as the violent negotiation.

Accordingly, we identify a general dilemma and ask: does a new state — the emerging
South Sudan —need a ‘permanent’ constitution, a constitution that is supposed to be the
‘supreme law of the land’,'® representing national values and ideas? The basic under-
lying assumptions of an ‘emerging’ state and of a ‘permanent’ constitution are them-
selves mutually exclusive: on the one hand, the absence of an agreement on how the
society should function and even of processes how to negotiate such issues, and on
the other hand, the predetermination of those ideas and values in the constitution.
Nonetheless, the technical assistance and models®® provided by international actors
regulate the constitution-making process in a way that reduces the chances of substan-
tially assessing and integrating the interests of the different parts of the segmented
society while proclaiming the idea of the so-called local ownership.>! One can therefore
say that the actors in the institutionalized forums negotiate within the normative frames
of the international actors, even though these frames are de facto still under negotiation.



614 K Seidel and T. Sureau

We will therefore argue that a slowing down of the constitution making and a —
what we call — ‘processual solution’ (a consensus on the continuation of an open-
ended, flexible negotiation process of contested issues) to the aforementioned
dilemma without any claims to consent or specific substance seems to be a more
sensible approach. Cynically, the current political and military re-negotiations
can be also seen as an opportunity for rethinking the entire constitution-making
endeavour.

To demonstrate our position, we draw upon two examples of negotiations of state-
hood at different levels of government: we first take a look at a regional peace confer-
ence; and afterwards at South Sudan’s constitution-making processes. The peace
conference on a land conflict in Eastern Equatoria State (EES) elucidates one of the
controversial issues, land tenure over which a plurality of perceptions and concepts
exist. Nonetheless, it is in the course of being determined in the ‘permanent’ consti-
tution. The analysis of the historical and socio-economic factors that led to the conflict
and the multiplicity of discourses presented during the peace conference provide a con-
crete example of the plural notions on the nature of land tenure. No regional and cer-
tainly no national societal consensus has yet been reached, and a ‘processual solution’
could be an option, especially for post-war situations with such a multiplicity of factors
and actors.

These complexities have not been taken much into account in the constitution-
making process of South Sudan, which has instead been pushed through at an enor-
mous speed by several national and international actors, as we will see in the second
part of this paper. The current national normative frame of reference for the ‘transi-
tional’ period, the TCRSS, and the process of its creation serve as ‘a handmaiden of
the party in power, as a means to the retention of power’,”? supporting Yash Ghai’s
much earlier assessment. We shed light on these processes and demonstrate how this
threatens the idea that the constitution ‘derives its authority from the will of the
people™ as not only stipulated in the TCRSS but also demanded by many local
actors, who are mostly excluded from the de jure constitution-making negotiation table.

A regional peace conference on a land dispute

A peace conference dealing with a land issue, held in Torit in April 2012, illuminates
one of the many possible political and ideological claims and concepts that should find
their way into normative frameworks such as the constitution. The significance of
property is aptly summarized by Benda-Beckmann, Benda-Beckmann, and Wiber
as ‘a vital element in the political organization of society[. R]uling elites have put
much energy into regulating and changing property regimes themselves™>* allowing
them to increase the control over rural areas. Property rights have been a cornerstone
of any constitution making ever since the rise of the nation state.”> However, ‘[tJop-
down initiatives cause land reform programs to miss out [ ... ] the existing socioeco-
nomic and cultural matrices of land on the ground’*® as we show here, but also with
complex interrelations between land, identity, and subjectivity that Andreas Hirblin-
ger carves out in this special collection.”” As a result, state-led land reform pro-
grammes are likely to be highly contested by those affected, given the plural notions
of land-property relations. Sometimes so contested that in our case, the participants
of the peace conference opted for a ‘processual solutio’, that is, the continuation of
the negotiations instead of a normative solution legally clarifying the status of the
land.
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Sketching the conflict of Ame Junction

The concerned strip of land is called Ame Junction and lies at Juba’s main supply road.
Since the 1970s, it has been a bone of contention between some Ma’di*® and Acholi of
Panyikwara, while some elders claimed it had been a common hunting ground. Ten-
sions rose when settlers were directed to the region in the course of a repatriation cam-
paign for people who had left during the first civil war,> a process that ultimately led
to several peace conferences and meetings. According to a position paper of the Acholi
Community Council, ‘[t]he first attempt in the recent history [to solve the issue of land-
ownership] was in 1983 when representatives of Acholi, Bari, Lolubo and Ma’di met at
Ayii’.*® A few years later, in 1988, a peace conference followed the 1986 murder of a
Ma’di politician.>' In the following peace agreement, a section on land issue was
included, emphasizing the importance of land in the Ma’di-Acholi relations. A tech-
nical committee was mandated to demarcate the “boundary of the two tribes’.*> Such
demarcation processes are extremely difficult since even the concept of border can be
under question as Giinther Schlee has thoroughly described. Mobile pastoralists’ lives

have always been difficult to reconcile with the views of the state and their sedentary
neighbours regarding the relationship between a ‘people’ and ‘their land’ i.e. with the
assumption that bounded surface areas are inhabited by [one] particular ethnic groups.*

Several conferences about Ame Junction followed in the years 1990, 2001, 2002, two in
2008, and one in 2009** involving land border issues between the two communities.
Commenting on the settlement of refugees and resulting minor conflicts in Ame in
1991, Simon Simonse wrote that these conflicts ‘should be considered a signal of
alarm for the time that large numbers of Acholi and Ma’di will return to their
homes [and suggested that] it may be advisable to link the two issues in coming
peace initiatives’.”> During the rest of the 1990s, Ame Junction was a major passing
point for all kinds of armies and militias. For reasons of safety, the junction was aban-
doned so that interest in the land decreased and it did not come to any renewed con-
flict. With the Comprehensive Peace Agreement (CPA) of 2005, the road became again
an asset, economically and socially, and people started to settle close to it. In 2008, as
in 1979 and 1991, returnees settled close to Ame Junction; in 1979 and 2008 this was
organized by the United Nations High Commissioner for Refugees (UNHCR) and the
returnees were coming back from the East African countries,*® in 1991, following the
split of the Sudan People Liberation Movement/Army (SPLM/A) a huge number of
Dinka refugees were settled in that region.’’ As in other regions, the settlement of
returnees had a high impact on ongoing land issues*® and non-violent forms of conflict
intensified. The case was brought before the county commissioner, who did not
however publically react to it.

In March 2010, ‘in order to ensure the conduct of a free and fair elections’,*® Pre-
sident Salva Kiir decreed that most governors would be removed from their post and
replaced by a caretaker governor, limited in power, until the April 2010 election. The
caretaker governor of EES, Brigadier General Johnson Juma Okot, exceeded his
limited executive powers and changed the administrative boundaries. The same day,
he responded positively to the demands of the ‘Acholi community of Obbo™* for a
new administrative district (payam)*' to be called Iwire, which would encompass
the contested land and intensify the existing dispute over this land. The Ma’di commu-
nity responded immediately by stating that the land of the new payam would encroach
on their ancestral land and the creation of the payam should therefore be stopped.



616 K Seidel and T. Sureau

After the May 2010 elections, the new governor, Louis Lobong Lojore, found
himself in a difficult position, in that he would either offend the Acholi by annulling
his predecessor’s decision, or the Ma’di by not doing it. He therefore decided to inau-
gurate the payam in late August 2010, but not to issue a warrant of establishment.** As
a reaction, a number of Ma’di created a roadblock which was forcefully removed by
government soldiers. To investigate the land issue, the governor created a commission
in September 2010,** whose report stated that both communities had no solid evidence
to prove their land ownership. Continuing the same approach of balancing interests,
the governor decided not to publish the paper since it would antagonize both sides,
and for one year, nothing happened.

In September 2011, fears were rising over a shutdown of oil production, since ‘[t]he
leadership’s patrimonial “big tent” strategy had become unsustainable without the oil
rents, and the cracks in the political settlements [ ... ] were becoming more visible’.**
The Minister of Interior decided two measures with unintended consequences. First,
austerity measures were introduced allowing the returnee diaspora (or reaspora) entre-
preneurs in Juba to mitigate their stigma as profiteers of the independence they did not
fight for as described by Rens Twijnstra in this issue. Second, to increase revenues for
the national budget, the Minister of the Interior decided to strengthen tax control with
a control point set up at Ame Junction. One month later, low-ranking government
Acholi officials began to measure out plots of land around the junction. This further
cementation of the land status provoked a roadblock, with Ma’di youths pulling
Acholi out of buses and beating them. The SPLA cleared the road, with one of the offi-
cers shot in the process. SPLA soldiers — allegedly belonging to the Acholi community —
responded and in the process two members of the Ma’di community were shot and
killed as well. The following eruption of violence led to houses being burned down,
and several people being killed or injured; in the end, one Acholi and four or five
Ma’di died. After a month, both communities asked the Catholic Diocese of Torit
(CDOT) to organize peace talks, which took place in April 2012 in Torit.

Discourses at and away from the negotiation table

The land conflict erupted when low-ranking government officials attempted to demar-
cate the land. The selling of the land would have changed the status from ‘community’
or ‘public’ land to ‘private’ land. These categories are the three types of land tenure as
stipulated in the Transitional Constitution (2011)* and The Land Act (2009).*® They
were explained to the participants of the peace conference by the chairperson of
the Land Commission, Robert Ladu Loki: ‘“We have community land that belongs
to [...] all the tribes [ ... ] secondly you have private land, some of you have houses
[...]1in Torit, these are gazetted areas. [ ... ] Thirdly, public land that is under the gov-
ernment.”’ In the outcome of the peace conference none of these were inscribed, as
none was seen as sufficiently acceptable by all parties. This non-acceptance is not sur-
prising. Since the CPA in 2005, land laws are subjects of tension in discussions by
different leaders of different communities and government officials, Deng and
Badiey have elaborated on these issues.*®

From ‘public’ to ‘community’ land

Days before the peace conference, Governor Louis Lobong already mentioned that he
viewed the land as ‘public’ land, since it lies on an important road of South Sudan.
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Recognizing the importance of stability and peace and the role of the two communities
in this regard, he emphasized that this was no longer a possible point of view.** During
the conference, he distanced himself from the low-ranking government officials and
from the attempt to turn the land through demarcation and subsequent selling of
the plots into private land. Addressing them, he said:

you can only reach the consensus or identify the borders by sitting together and dialogue
[...]. Even in this conference, it is not the facilitator, nor the government, nor the
UNMISS, or anybody else, or the national commission of land that will come and tell
you: this is your borders.*

He thus transferred responsibility for the land to the two communities, thereby making
it into ‘community’ land of the two groups in question.

The ciriba ritual

The Acholi Community speaker proposed a ritual known as ciriba as solution. An
Acholi Panyikwara subchief explained the ritual and the resulting dilemma as follows:

We want to make traditional performance rather than lying in the paper. Then we make
and it is the end of the conflict. [ ... ] If there is somebody claiming the land as his, that
person will got lost in the bush until he dies. [ ... ] If we are wrong the landlord will die,
then we leave the land. If they are wrong, their landlord will die and they leave. [...]
We, as Acholi leaders, were told not to make it because we don’t want the Ma’di, our
people, on our land to die. [...] They marry our people, we marry theirs. We want a
peace agreement.>!

The conclusion of the Acholi community position paper is that — taking the death of
the Ma’di as granted — the land should be granted to the Acholi. The ritual as a means
of solving the conflict is supposedly lethal for one of the participants and was thus, in
the quest for peace, not an option, even for those who had originally proposed it.

The colonial argument

The speaker who presented the position paper drafted by the Ma'di Community
Council (MCC) proposed a more legalistic approach towards solving the conflict.
According to him, the

land [was] traditionally, locally, nationally and internationally demarcated to the Ma’di
people according to the January 1, 1956 administrative map which is [ ...] a reference
in matters dealing with border demarcation as stated in the Comprehensive Peace Agree-
ment and the Transitional Constitution.>

With this, the MCC referred to the borders of Sudan that were in place when Sudan
attained independence from Anglo-Egyptian rule.”* The MCC thus used a colonial
approach to the division of territory and demanded from the government that it
annulled ‘the decree that created the said Payam’.>*

The Acholi Community Council position paper rejects a land issue as the root
cause for the ongoing conflict: ‘But why should there be a land dispute when the
ethnic boundaries have not been tampered with? We in the Acholi area have remained

within the confines of our territories.’” Accordingly, the root cause of the
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misunderstanding could be found in the way the district boundaries were set up,
because ‘[t]he local government centres did not correspond to ethnic boundaries.
They were decided for the convenience of the British administrators’.>® The paper
cites the diary of a British army captain, who wrote that ‘it is difficult to make the
boundary here as the Acholi, Ma’di and Latuka all mix near their tribal limits
which are thus almost impossible to define’>’ and concludes that there were ‘no
1956 boundaries to go back to as far as ethnic boundaries are concerned’.”® This is
only partially correct, since the British administration during the Condominium gov-
ernment did create maps based on ethnic boundaries,” but did not adapt these for the
creation of districts, nor were the maps precise.

Both position papers thus find legal and normative arguments — via references to
the CPA and the TCRSS - to defend their positions. The main propositions that were
made to determine the detailed meaning of community land were either unviable (both
sides did not want to risk lives) or had a reasonable counterargument (or at least did
not have the map of 1956 showing the boundaries).

Away from the negotiation table

Two observations are crucial towards understanding these negotiations and their out-
comes. First, even though emotions ran high during the peace talks, the situation
looked different during breaks for coffee and lunch. People did not generally separate
along ethnic lines nor did they continue to play up their differences. In later private
conversations, several influential urban figures from both sides explained that they
would actually rather be running their businesses in Juba and Torit than attending
conferences. They were only there for the sake of the community and due to their
representative position in the community. Cherry Leonardi in this special collection
calls this the performative aspect of negotiations.®” She analyses the history of
similar meetings and their role in the formation of the understanding of the
(concept) state. The second addresses this very issue of representation. Several
people casted doubt on whether a peace conference in Torit, some 100 kilometres
away from Ame Junction, could actually solve the border issue:

The peace conference should be here [at Ame Junction], to do it in Torit is a waste of time
[...]. Then you can see the land physically [and] ask: what is the name of that mountain
and of that big tree? But in the paper you cannot ask that question.®’

Outcome of the peace conference

Two statements comment on the outcome of the peace conference:

The mediator: The conference culminated in a peace agreement, which was received with
jubilation from the state government and the participants.

Journalist from Torit: An empty agreement was done and no substantial solution was
found!®

This apparent contradiction can be explained by looking at the factors and discourses
that contributed to the conflict. Land that had possibly been a hunting ground
changed status and purpose several times. The two civil wars drew attention to Ame
Junction as the roads there were also a major corridor for the redeployment of
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troops and thus dangerous for civilians. The civil wars and their interruptions also
led to a flow of refugees, who came back as returnees and resettled at Ame Junction
during more peaceful times, as it was easily accessible. During such times of peace,
proximity to the road was of personal socio-economic interest, as access to services,
the selling and vending of goods, and travel to Uganda and Juba was far easier. It
seems that the central government twice interfered unintentionally: through the
installation of a caretaker governor, who was supposed to guarantee fair elections
and who then decreed the establishment of Iwire payam, and through the establish-
ment of a checkpoint in the course of strengthening security and increasing tax
revenue in order to counterbalance the decreased revenues resulting from the oil
shutdown.

The governor’s discourse shifted the status of the land from ‘public’ to ‘community’
land, referring to the types of statuses proposed by the TCRSS. The representatives of
one of the two communities proposed performing the ciriba ritual to determine own-
ership, but also rejected the solution as it involved someone’s death. Both sides,
appealed to documents produced during colonial times to justify their positions and
to claim ownership. Away from the table, the concern was raised that a lasting solution
could be found only on site at Ame Junction itself just as a number of representatives
from both sides acted less as adversaries or proponents of violent action, but rather as
colleagues, making dialogue more likely then continued violence.

As outcome of the peace conference, the representatives of the Ma’di and Acholi
communities produced a communiqué®® that lacked an actual solution in the sense of a
mutually agreed border. Instead, the communiqué states the following: “We under-
stand that other conferences and/or forums shall be convened by the ICC [Inter
Church Council] in the shortest possible time to critically examine the key issues
raised in this conference.’®*

To return to the seeming contradiction of the two statements about the peace con-
ference: in a way, the journalist was right in claiming that no substantial solution, that
is, a clear verdict clarifying the land title, had been found. However, ‘state registration
and titling [ ... ] may even be a source of insecurity’®> and could have triggered further
conflict. Instead, continued negotiation has been put forward as a solution so that the
absence of a ‘substantial solution’ (journalist) can be ‘received with jubilation’®®
(mediator). This ‘processual solution’” may have been the only resolution to allow
the incorporation of the multitude of presented discourses, demands, grievances,
and past and future socio-economic factors that have been influencing the conflict
since the late 1970s, and may influence it in the future.

A constitution with a substantive juridical solution to the problem might have put
the outcome and the continuation of the peace talks in danger and might have contrib-
uted to the escalation of the conflict. The ‘processual solution” with continued nego-
tiations made it possible to maintain the peace and allowed both groups to retain
strategic control over negotiations and over the dynamics of their borders.

Constitution making in emerging South Sudan

Such complexities do not seem to have been taken much into account with regard to
the current constitution-making efforts in South Sudan. Instead of taking these and
analogous challenges seriously and pursuing a procedural approach to constitution
making several national and international actors have been pushing the constitution
making ahead with enormous speed.



620 K Seidel and T. Sureau

The making of the transitional constitution of South Sudan

The South Sudanese public received the TCRSS with mixed feelings. It was quite
evident that the draft had been thrown together quickly without the participation of
many actors and without addressing many of the concerns raised beforehand.®’ Criti-
cisms were, for instance, directed towards the two-third dominance of the ruling Sudan
People’s Liberation Movement (SPLM)®® within the Technical Committee to Review
the Interim Constitution of Southern Sudan, 2005. This proved to be convenient as a
two-third quorum was required for the adoption of the draft of the TCRSS.®° The pol-
itical reality since 2012 has shown that President Salva Kiir used his excessive power
enshrined in the TCRSS to his favour. Since Riek Machar’s announcement to run for
presidency, Kiir ousted his vice president, as well as his entire cabinet,’”® and 8 out of 10
state governors and appointed ‘caretakers’.”! Moreover in February 2015 the National
Legislative Assembly (NLA) extended the tenure of the president office, of its own and
of the Constitutional Review Commission until 2018.> This shows how the TCRSS has
become a power tool with unpredictable effects on the governmental arrangement.
The TCRSS making process has thus already demonstrated how some members of
the ruling party, the SPLM attempt to control the process and to secure comfortable
positions at the negotiation table.

Certainly, the way crucial laws and the TCRSS were drafted might be at least
partly due to political pressure and time constraints, since the documents were sup-
posed to enter into effect upon South Sudan’s declaration of independence. Only
two days prior to independence, the Nationality Act provided the criterions and loop-
holes for gaining citizenship, determining the possible citizens of the future state,
whose consequences Ferenc David Marko describes in this special collection.”® The
adoption of the Transitional Constitution by the parliament was pushed through
only a few days before the declaration of independence even though crucial issues
regarding the political order, such as government structure, the distribution of state
functions, and issues involving the distribution of powers between the federal and
state governments’® remained unresolved. During a last seven-hour legislative
debate, many members of parliament (MPs) complained about the haste in which
the draft was negotiated behind closed doors. The TCRSS draft was even referred
to polemically as the ‘SPLM constitution’.”> Concerned MPs were reassured that
full participation and discussions of all contentious issues would be constitutionally
guaranteed by the NCRC and subsequently by the National Constitutional Confer-
ence.”® The TCRSS outlines the process of how to achieve the objective of a “perma-
nent’ constitution’’ with the proclaimed goal of ‘providing the new nation with a more

people driven constitution’.”®

En route for a ‘permanent’ constitution

The drafting of a ‘permanent’ constitution has been delegated to the NCRC, consist-
ing of 54 members.”” The South Sudan Civil Society Alliance, an umbrella organiz-
ation of more than 200 of South Sudan’s civil society organizations, successfully
fought for a voice in the NCRC.* However, the composition of the NCRC reveals
that 43 of its members represent political parties while 26 were appointed by the
SPLM.®! As was the case for the TCRSS drafting, the ruling political party and its
alliances carved out for themselves a privileged position for the negotiation of the pol-
itical leeway necessary to assert significant control over the constitution-making
process.
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Moreover, the NCRC’s mandate is again limited to ‘reviewing’ not ‘revisiting’ the
constitutional document. The constitution-making design discloses another
dilemma: it seems to prevent a citizens’ driven constitution since the governmental
actors debate rather among themselves not only in the NCRC. Whatever input
from the citizens will arise during the National Constitutional Conference it will
be decided afterwards in the NLA by the politicians. The ‘timeline’ has become
an obstacle as well. By August 2012 the NCRC chairperson Akolda M. Tier
admitted, the commission® “is in a state of coma’ due to a dearth of key resources
such as financial means and appropriate locations. Additionally, accommodating the
aims of having a pluralist commission and at the same time the people who have
knowledge and experience in constitutional matters seemed to be problematic.®?
Many informants — including members of the SPLM political leadership — expressed
their dissatisfaction with the constitution making conducted so far due to a ‘lack of
political will’,** but regarded it as a ‘national duty’ to continue working within the
NCRC.* Members of Civil Society Organizations (CSOs) criticized the prevailing
view that ‘a constitution is an agreement between political parties®® instead of
including all the people and doing it in public.®’

The appointed South Sudanese actors placed at the NCRC negotiation table, were
also joined by several international actors. Some ‘partner organizations such as IDLO
[International Development Law Organization], PILPG [Public International Law &
Policy Group], UNMISS [United Nations Mission in the Republic of South Sudan]’®®
are explicitly invited by a presidential order. In the following section we will explore
why certain international actors are specifically named by a presidential order and
who is in fact negotiating the constitution.

International actors and their models

As Sara Kendall explains, ‘the process of producing state constitutions has trans-
formed into a veritable industry [ ... ] whereby constitutional technicity — exemplified
in the provision of technical expertise — has become a central feature’.®® The offered
services come with a range of normative international benchmarks and conflict-res-
olution mechanisms,”® and are interwoven with political and economic interests. The
dependency of post-war constitution making on international funding may increase
pre-existing tensions between external and national actors’ agendas. The ‘clients’
attempt ‘to entrench offered rule of law scheme into pre-modelled constitutional
frames in the hope of shoring up international legitimacy but also in the hope
over time rule of law becomes fused with local legal culture’.’’ Drafters are therefore
not only prone to apply model constitutional frameworks but also create ‘procedural
objectivities”? through supporting guidelines and activity plans. In this way, ‘osten-
sibly neutral, elementary procedures are introduced, which are supposed to corre-
spond to an unproblematic reality of facts and data’,’® masking underlying
presumptions.

One of those supporting tools is a 2009 guidance note on ‘United Nations assist-

ance to constitution-making processes’ which states:

Certain elements of a constitution-making process require careful early advance planning
to be carried out successfully in an inclusive, participatory and transparent fashion. The
UN should advise national actors of these requirement and assist them to begin the
process in a timely fashion, taking into account the country-specific circumstances.
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In particular, the creation and implementation of public education and consultation cam-
paigns require advance planning.

Attached to this guidance note is an example of a constitution-making process timeline.”*

This guideline reflects international policy discourses on ‘local ownership’: ‘The
common people in war-torn societies are [ ... ] expected to participate, to be consulted
and have their say on the formulation of new constitutional frameworks.””> However,
even though public participation is regarded as a crucial element in a sustainable con-
stitution making, it rather seems to be the ethos of participation that serves as a
process of integration than an actual significant source of legal ideas.”® Symbolic par-
ticipation may stimulate ‘talks’ and discussions among the people on constitution
(-making) whereby a certain legitimacy is produced through the feeling of partici-
pation and through processes of ‘naturalization’. The concept of ‘ownership’ includes
both, in the narrow sense, the national government and its institutions and, in the
broader sense, a form of popular participation.”” We will show in the following that
‘[d]Jomestic autonomy and ownership of the process are seen as expressions of the
end result, while during the actual process “ownership” is curtailed through notions

of shared “ownership” or by external supervision’.”®

The NCRC action plan and ideas of local ownership

The influence of international actors on the constitution-making process becomes
visible in the 2013-2014 NCRC Action Plan. Within the constitution-making
project, such plans and schedules determine what actions are viewed as necessary to
achieve the goals, as well as the conditions, timing, and personnel involved. The
plan follows the aforementioned UN guidance note and the attached example of a
process, in terms of its general structure, activities, and timeline. The plan has been
adapted to the above-mentioned prolonged process and to the country-specific
setting. It now takes into account specific geographical conditions such as the rainy
season, which does not allow for many activities for the NCRC outside of more acces-
sible cities. Three interrelated components are involved in the sequencing: (1) civic
education and public consultation proceedings; (2) constitutional review proceedings;
and (3) NCRC deliverables. Furthermore, the Action plan attempts to determine tem-
porality by sequencing time in which the respective activities are expected to be ful-
filled as well. Specific project management language is used as well, making
particular use of procedural verbs such as organize, execute, consult, recruit, create,
constitute, and produce. This language reflects a linear process and objective
procedures.

Moreover, the NCRC Activity Plan shows how ‘local ownership’ is ingrained and
translated into the local setting. With regard to the idea of ‘national ownership’, the
plan determines responsible actors and implementing actors. By and large, the
NCRC is defined as the responsible actor whereas the international partners are de
Jjure implementing actors. However, activities relating to technical assistance and to
special expertise are constructed conversely, for example, international actors such
as IDLO and IFES (International Foundation for Electoral Systems) are responsible
for creating public submission databases, providing thematic research conducted by
sub-committees, recruiting thematic experts for research on South Sudan, producing
comparative studies, recruiting constitution-drafting experts, etc. Within the context
of this division of labour, the question arises as to who actually owns the process?
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Even though it is the NCRC that officially owns it as part of the national elites — as
they are accountable for its outcome — strategic key (procedural) activities such as
recruiting, establishing, drafting, and finalizing are carried out by international
partners.

This brings us back to the issue of the ‘popular ownership’ mentioned in the UN
guidance note. The NCRC Action Plan foresaw civic education and public consul-
tation campaigns of about six months in length. The TCRSS stipulates that ‘[t]he com-
mission shall review the Transitional Constitution and collect views and suggestions
from all the stakeholders on any changes that may need to be introduced to the
current system of governance’.”” The NCRC is further mandated to reconcile tra-
ditions, social values, and different ‘customary’ laws with the state laws of South
Sudan and the accepted principles of international law.'° Following the Activity
Plan schedule, the NCRC launched a civic education programme to involve the
public in the 10 states of South Sudan in the constitution making in July 2013.'!
Due to a continuous lack of funding,'®* the process floundered and the campaign
was doomed to failure. Moreover, the December 2013 crisis ‘has increased such lack
of funding, [has] limited the availability of technical support and has restricted the
NCRCs ability to continue implementing its civic education and public participation
campaign due to security concerns’.'”> The NCRC chairperson admitted after three
years: ‘in any event constitution making process is not a switch on switch off oper-
ation’.'®* Moreover, he emphasized the significance of civic engagement and ques-
tioned the chosen constitution-making design which does not seem to fulfil the
proclaimed idea of a ‘peoples driven constitution.!®> According to him:

The current constitutional making process could be a real basis and catalyst for a durable
peace in the country; Acknowledging the need for the people of South Sudan to be given
the opportunity in determining their socio-economic and political destiny through nation-
wide civic education, we strongly recommend that the mandate of the commission be
extended for a period not less than three years subject for review when a permanent
peace is realised in the country.'%

It remains to be seen how the current political negotiations are impacting the
continuation of NCRC’s work, what effects the general re-shuffling now taking
place among the presidential appointees will have, and what an amended action
plan will look like.

But it is generally questionable whether the civic education and public consultation
tools will go beyond a mere awareness campaign on the constitution-making process
of the (inter)national elites. Moreover, one could ask how the NCRC will deal with the
idea of ‘popular ownership’ while following the convincing logic of the procedures of
objectivity. A conceptual dilemma exists between the public consultation process and
the application of the ‘technical game’'"’ as, for example, the timetable draft is not
open and flexible enough for the introduction and re-evaluation of ideas which
might arise within the public consultation process. However, the NCRC is not the
only negotiation table hosting South Sudan’s constitution-making processes.

‘Towards the constitution of Zol Meskin’

When one was walking through Juba in 2013, the capital city of South Sudan, one
cannot help but noticed huge billboards posted at two main roads, visible to all
who enter or leave the city, promoting ‘The Constitution of Zol Meskin’ (Juba
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Arabic for ‘common person’) . On the signs, four images symbolize the long struggle
for self-determination: Bush [Civil War] — CPA — Referendum — Independence. At the
lower part of the board one can read the plea: ‘And now our Constitution — let us shape
our destiny — be part of the process’. The billboards had been part of a campaign called
“Towards the Constitution of Zol Meskin’, launched by 18 South Sudanese CSOs a few
months after the declaration of independence. The project aimed ‘to contribute
towards a constitution that reflects the will of the people’'® and to promote the
idea of popular ownership, funded by international non-governmental organizations
such as the Open Society Initiative for Eastern Africa. Anticipating that the actual
‘permanent’ constitution process will be conducted in a rather exclusive manner
similar to how it had been conducted during the TCRSS drafting, civil society
actors are prepared to partly fill the gap by promoting a comprehensive dialogue,
and collected views in all 10 states for inclusion in the constitution. About 1200 citi-
zens were consulted via so-called focus groups comprising representatives of tra-
ditional authorities, women’s groups, youth groups, civil society, state assemblies,
religious groups, MPs, and local government actors. These categories are similar to
those one can find in the TCRSS when it comes to the composition of the National
Constitutional Conference,'® which will be the official negotiating table once the
NCRC concludes its draft of the ‘permanent’ constitution. The general findings
were subsequently passed on to the NCRC.''” Major issues relate to land ownership
and to land tenure system, with opinions ranging widely from ‘Land should be given
to the community and not to the government’'!! to ‘Land should be controlled by the
government not the community’.!

A Women’s National Constitutional Conference, held in May 2013, brought
together ‘South Sudanese women from women civic groups, CSOs, academia, acti-
vists, politicians, government officials and ordinary citizens’, who drew up their
‘South Sudan Women Constitutional Conference Recommendations’'!® to be pre-
sented to the NCRC. Generally speaking, this negotiation table sought to ‘advocate
for ensuring women’s social, economic and political empowerment at all societal
levels. It shall also include the reviewing of local laws including the property and
inheritance rights systems to ensure that they are in line with the Constitution and
international agreements’.!'

In addition, the South Sudan National Youth Forum for Dialogue and Inter-
national IDEA''® have jointly organized another meeting in Juba in August 2013 to
work out effective strategies for civil society contributions to the ‘permanent’ consti-
tution. The Sudan Council of Churches (SCC) also participated in ‘awareness creation
and training on constitutional review process and collected issues which will need to be
acted upon by the [ ... ] NCRC”.!'® Beside other issues, the SCC expressed its concerns
about land grabbing dynamics in Juba and other parts of the country and proclaimed
that ‘[l]and must maintain its public nature, for the common good of all citizens, but
not for sale’.!"”

Studies have also been conducted by international consultancy agencies as part of
their RoL projects.'® In one case, the National Democratic Institute for International
Affairs joined with United States Agency for International Development in November
2012. With regard to land and property rights, they submitted findings from 600 par-
ticipants (46 focus groups) across the 10 states. Participants views range from commu-
nity ownership and government ownership to private ownership with a tendency
towards government ownership since ‘the government is better positioned to regulate
land and properly and fairly distribute land, to develop land and to adjudicate claims
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for land’.""” Furthermore, the idea of the ‘government’s right to confiscate land for
public use is supported [...] as long as fair compensation is provided’,'** private
use was rejected. However, there is a large disagreement to government ownership:
‘Land must belong to the communities because they know the rightful owners since
land was given to them by their ancestors and because they will utilize it better
than government.”'*! Moreover, {w]omen’s ownership of land is endorsed by both
male and female participants, although the male participants are more likely to
place limits on women’s ownership’.'*?

Not unlike the peace conference in Torit, the negotiations in the various forums
show that the issues of property rights and land are highly controversial. The
variety of existing notions and conceptual views on land relations needs to be taken
into consideration if a state-led regulated land tenure system is to have a chance of
being accepted by the people and implemented through local administrators. How dif-
ficult that is and how contested the concept of local administrators is, we have seen in
the first part of this paper.

These various negotiation forums show how the broader idea of popular ownership
reflects the plurality of normative ideas on statehood. The surveyors utilized method-
ology and normative tools such as selected focus groups, moderator guidelines, and
questionnaire templates (comprising closed questions) as well as predefined legal cat-
egories similar to the models used at the NCRC negotiation table whereby the views
are channelled. Despite being bound to the ‘technical game’, the spaces of negotiations
and range of participants are broadened and less bound to governmental actors.

The mantra of ‘public ownership’

As seen above, the actual constitution-drafting process is chiefly a matter for the ruling
national elite and international actors, within the normative frames of reference set by
international actors. The manifold models, templates and guidelines, of how a ‘perma-
nent’ constitution should be produced have been brought in by actors working for
international organizations and are focused on cooperating with the people in
central political positions. These models are contributing to the institutionalization
of the South Sudanese state, with which actors try to mask their agency for power.
The national actors involved are prone towards applying constitutional frameworks,
creating procedural objectivities, and utilizing elementary procedures such as guide-
lines and templates, and in effect adapt their normative frameworks to international
ones. They work towards bridging this gap through the endless repetition of the
mantra of public ownership, with its participatory ideas. This idea of ‘public owner-
ship’ seems to have become rather a tool of gaining legitimacy. It produces symbolic
participation'** instead of providing CSOs or actors such as the ones involved in
the peace conference with actual direct participation.

Being relegated to a second tier of negotiations, civil society actors created various
citizens’ constitution-making forums with the hope and desire of participating in the
official state-making process. The plurality of voices and ideas demonstrated once
again the processual character of ongoing negotiations with no definite consensus
on issues such as land ownership. It is hoped that the actors at the official NCRC nego-
tiation table will consider and integrate the outcomes and suggestions of the various
CSO forums into the constitution-making process. However, the influence of the
few appointed NCRC members, representing civil society and serving as voices for
the people on the ground, seem to have been reduced instead to a ‘rubber stamp’
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function, with their signatures becoming a formality in the face of the majority voting
system.'?* This situation only serves to increase tensions and potential conflicts as
many actors feel increasingly excluded despite all the efforts made to win a place at
the negotiation table.

Conclusions

We have dissected the opening dilemma: Why does the ‘emerging’ South Sudan need a
‘permanent’ constitution? As demonstrated, there is lack of a regional and even much
less of a national consensus on the ideas and values that could be inscribed in a “per-
manent’ constitution. The selected examples of the peace conference and the consti-
tution-making process have demonstrated that, in a highly segmented South Sudan,
negotiations on the mode of statehood are still ongoing. Questions such as land own-
ership have not been at all resolved as a variety of concepts and perceptions of land and
land distribution continue to exist. In the case of the peace conference analysed above,
and during the public consultations on the constitution making, it became clear that
there was no national consensus either on the nature of land tenure and how to draw
boundaries, or on the mode of statehood and the mode of dealing with diverse interests
and claims. The outcome of the peace conference had been chiefly procedural, allow-
ing the actors involved to continue to negotiate the issues without agreeing on substan-
tive solutions that could have expelled many actors from the negotiation table.

Instead, the opposite has come to pass with regard to pre-fabricated constitution-
making processes. Some governmental actors, through their claims to sovereignty,
have carved out privileged roles for themselves in the negotiation of political spaces
and in terms of defining the content of conditions of sovereignty.

A ‘processual solution’ — without any claims to consent on substance — can prove to
be viable and allows for the easier integration of different views. In a similar vein, the
NCRC’s rush to draft a “‘permanent’ constitution serves only to keep many actors from
participating instead of integrating them.

The hitherto constitution making efforts have shown that the ‘recipes’ of the inter-
national actors are not working. One reason for this can be seen in the underlying
assumption to perceive South Sudan as a ‘re-construction state’ instead of a ‘construc-
tion state’, assuming a certain degree of institutionalization, which de facto does not
exist. Currently, the international ‘technical support’ has shifted from state actors to
‘non-state actors’ such as CSOs, religious and traditional authorities which will set
in motion new dynamics.

Without the massive international funding and ‘ideas’ of how to produce a consti-
tution, South Sudan governmental actors are forced to rely on themselves and have
started rethinking their constitution making. The ‘crisis’ unveils that South Sudanese
actors need to reflect on the internal political dynamics and root causes of the ‘crisis’
and to negotiate on the fundamental issues to be inscribed in the constitution. The
extended transition phase until 2018 without any kind of supreme law of the land,
while refraining from using a constitution as a symbol of state and thus relieving
the pressure to produce one quickly seems to be a first step forward.
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