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How can a legal treatise serve as a useful source for a historian
of emotions? Aren't legal treatises one of the most formalized
types of texts, bound by the numerous conventions and
restrictions of both legal jargon and academic writing? Although
at first glance these assumptions might seem intuitive, they are
not necessarily true, and are certainly not applicable to
documents produced during the years immediately following the
Russian Revolution, an era of social and political change and
revolutionary upheaval that also witnessed one of the most
radical legal reforms in the history of humankind. In revolutionary
times the generic conventions that shape historical documents
in general and legal documents in particular are also in a state
of flux. Researching these shifts in convention provides a unique
perspective for tracing and analyzing the construction of new
social and professional norms. To take one example, Grigorii M.
Portugalov’s short book, Revoliutsionnaia sovest’ i
sotsialisticheskoe pravosoznanie [Revolutionary Conscience
and Socialist Legal Consciousness], published in Petrograd in
1922,[1] clearly appealed to the emotions of the judge by
emphasizing the importance of conscience and ‘inner feeling’ in
the administration of justice, thus deviating from the traditional
view that held rationality to be the key element in judicial
decision-making.[2] Portugalov’s book was one of the first specialist treatises to approach the significance
of conscience for jurisprudence and was thus widely discussed in Soviet legal circles throughout the
1920s.[3] This essay seeks to explore the meanings and roles that early Soviet scholars attributed to
conscience and emotions in legal judgment. While focusing on Portugalov’s treatise, it also draws on
examples from early Soviet legal practice as well as other academic publications by legal scholars of the
period.

In the following, I define "conscience" as the psychological aspect of moral judgment, and claim that it has a
strong emotional component. This understanding of conscience finds confirmation in the often used
Russian expression chuvstvo sovesti (literally, "the feeling of conscience").[4] For early Soviet legal scholars
like Portugalov, conscience was irreducible to purely rational self-control, and was thus unimaginable
without an emotional dimension. But the nature of these emotions was not always clearly defined. Following
Portugalov, who did not differentiate between particular emotions in legal judgment (one might speculate
that relevant emotions might include empathy, compassion or solidarity – but also disgust or anger), I use
generalized categories such as "emotion" or "feeling" throughout this text.

The Russian Revolution of 1917 was transformative in many respects, not least for the Russian legal
system. Significantly, it created a new, revolutionary, type of law – a concept which is much understudied yet
critically important for our understanding of the relationship between law and emotions in societies in states
of transition. In Portugalov’s opinion, early Soviet law was "totally isolated in the system of world laws". It thus
gave scholars a unique opportunity to study law-making and legal consciousness in a quasi-experimental
setting.[5]

A singular feature of the early Soviet period that is relevant for the history of law and emotions is the concept
of "revolutionary justice", which was promoted by high-profile Soviet politicians and the decrees of the
Council of People’s Commissars (Soviet government). The idea is that judges should be guided by their
revolutionary feeling of justice, and should not be confined by formal "bourgeois law". In fact, after the
revolution, all pre-revolutionary laws were abolished, and there was no penal code in Soviet Russia until
June 1922.[6] Vadim I. Musaev notes that the absence of clear judicial norms in that period meant that in
practice, "the authorities based their decisions on their own understanding of what can and cannot be
tolerated in the new society".[7] Since the decrees of the Soviet government provided only brief and vague
guidelines on the nature of the new legal system, law enforcement and judges had to cope with the difficult
task of applying schematic classifications of crimes to real life crimes on an everyday basis. Needless to
say, there were significant variations between individual courts. The early Soviet legal experiment was thus
unprecedented in that it combined strict ideological control and political repression with blurry, constantly
shifting legal definitions, giving almost unlimited freedom to the local courts.

The role of emotions in the administration of justice is a major issue in the literature on law and emotions[8]
– and yet, historians have left the topic largely unexplored. The "emotional" view of justice that defined early
Soviet law differed from most conventional legal systems based on rational procedure. The very first decree
"On Courts", issued in November 1917, proclaimed that local courts should consider the laws of the
"overthrown governments" only to the extent that they do not conflict with "revolutionary conscience" (sovest’)
and "revolutionary legal consciousness" (pravosoznanie).[9] Soviet legal scholars later stressed the
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importance of "revolutionary consciousness" (soznanie) and "revolutionary feeling" (chuvstvo) for the
administration of law in the immediate aftermath of the Revolution of 1917.[10]

In his essay, Portugalov primarily engaged with these two key concepts of early Soviet law: "revolutionary
conscience" and "socialist legal consciousness". In the opening section, he explored the history of
conscience and its relevance for judicial decision-making by tracing its evolution out of the Roman idea of
"good conscience" (bona fides), providing socio-economic (Marxist) explanations for shifts across stages of
history, "social formations", and modes of production. In particular, Portugalov noted the odious legacy of the
medieval idea of conscience in the legal context: in his view, the "good conscience" of the inquisitors was
closely linked to witch trials, torture, arbitrariness, and fanatic religiosity that were obviously undesirable in
early Soviet Russia.[11]
According to the Marxist view of history, shifts in the dominant "social formation" necessarily produce
changes in both human subjectivity and the law. Thus, the new, "socialist" feeling of conscience was seen
by early Soviet scholars as being fundamentally different from its ancient Roman, medieval, and capitalist
predecessors. In the new socio-economic context after the revolution, conscience was supposed to be
"invented" anew, to be freed of all undesirable traits, and thus shaped to reflect the "correct" worldview,
values, and affective dispositions of the victorious working class. Crucially, this new feeling was also
supposed to operate differently in the legal context: "having been freed from the old standards of good and
evil", revolutionary conscience could "react immediately to the various manifestations of the human will [and]
bring it under control of the emerging legal order … that is being created by the revolutionary will of the
people".[12] Importantly, Portugalov explicitly connected this view of revolutionary conscience to Lev
Petrazhitskii’s "psychological" or "intuitive" legal theory, which was developed in the late Imperial period but
which remained marginal until 1917. In particular, he related it to Petrazhitskii’s view that law was essentially
an emotion, similar to anger, felt towards a "morally reprehensible deed".[13]

In the aftermath of the revolution, the new, revolutionary law was indeed created through the improvisation of
the masses, who were given significant freedom to administer justice and render sentences in the
"people’s courts".[14] People’s Commissar for Enlightenment, Anatoly Lunacharsky, enthusiastically
greeted this creative atmosphere in the courtroom, which he described as "boiling, fermenting young
wine".[15] In his own analysisof this experimental legal system, however, Portugalov sought to draw
distinctions between "revolutionary conscience" and "socialist legal consciousness". On the one hand, he
saw conscience as an emotion experienced individually, while viewing legal consciousness as a shared,
social feeling.[16] On the other hand, as was mentioned above, conscience had a history that tied it to
feudalism and capitalism, while legal consciousness was perceived as being explicitly socialist and even
"purifying".[17] Important to note is that as a collective feeling, it was also linked closer to the Bolshevik
political project and had significant ideological connotations. Moreover, the requirements Portugalov gives
for judges associated the concept with the more educated and experienced party members.[18]

In a sense, "revolutionary conscience" was an important emotional element in the tripartite structure of
"revolutionary legal consciousness"  described by Portugalov. First, the judge had to thoroughly examine all
the circumstances of the cases (in this respect, Portugalov did not discourage judges from relying on
rationality, logic, and expert scientific knowledge).[19] Then, the court had to conform to the decrees of the
Soviet government (thus affirming its political loyalty). But the most important element was the "inner
conviction" of the socialist court – its "revolutionary conscience". In particular, it had to be used in the final
stages of the trial and during sentencing.[20] In Portugalov’s words, the act of meting out a punishment
should be entirely based on the "inner feeling" (dushevnoe chut’e) of the judge.[21] In making this claim,
Portugalov and other early Soviet jurists placed a very strong emphasis on emotion in legal judgment and
argued that judges should enjoy a high degree of autonomy.
Also important is the fact that Portugalov perceived the evolution of early Soviet law as a move from a more
restricted  "revolutionary conscience" to a more overarching concept of "socialist legal consciousness". This
view was reflected in  government decrees that began prioritizing the latter term in the early 1920s. Writing in
the year when the first Soviet Penal Code was put into force, Portugalov enthusiastically viewed codification
as a kind of "crystallization" and as a way of returning "socialist legal consciousness" back to the
masses.[22] On the surface, the return of the Penal Code seemingly contradicted the Marxist-Leninist
principle of the withering away of the state and the law.[23] However, Portugalov did not seem to perceive it
as a problem, and firmly asserted that there was an almost transcendental unity of the codified law and
"socialist legal consciousness". For him, this unity was a phenomenon of mass psychology, reflective of
how the collective mind of the working class had acquired "scientific-socialist" laws of social
development.[24]

This unity of codified law and legal consciousness had to be partly achieved  by means of legal reform,
which sought to appoint the judges primarily on the basis of their class origin and not their professional
qualifications. At least in theory, most judges were not supposed to have any professional training, and the
appointment of "bourgeois" judges with university degrees was discouraged. Portugalov noted that "the trial
of the workers by the workers gives the best guarantee of mutual understanding in regard to the conditions
of the everyday life, worldview, [and] customs".[25] However, judicial practice proved to be much more
complicated, and the new state had to rely on the old legal specialists for a long time. This problem was
even explicitly acknowledged by early Soviet legal scholars and practitioners.[26]

While the ongoing "normalization" of everyday life in the 1920s and the gradual codification of the law were
meant to achieve a "solid foundation of the revolutionary legal order",[27] they also led many to experience
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nostalgia for the romantic and chaotic times of the Civil War, "war communism", and "revolutionary
justice".[28] Indeed, one should not simply view codification as an inevitable stage in the chronological
development of Soviet law (or any post-revolutionary law, for that matter). Expressing an alternative point of
view, legal scholar Il’ia Slavin asserted in his commentary on the adoption of the first Soviet Penal Code in
1922 that "the revolution has not been relegated to the archives, and revolutionary legal consciousness
should stand out in every verdict: it is restricted by the written norms, but it is not abolished".[29] By the late
1920s, however, this "romantic" opinion was being increasingly rejected by both the members of the party
apparatus and by mainstream legal scholars. In the long term, the principle of codification was
fundamentally in conflict with the logic of the feeling of justice model.

Throughout modern Russian history, the relationship between living by law (po zakonu) and living by justice
(po spravedlivosti) has been hotly debated, with some scholars suggesting that the two are not
complementary (like in conventional conceptualizations of the rule of law / Rechtsstaat), but contradictory.[30]
Early Soviet legal experiments presented an ambitious (and in some ways successful) attempt to overcome
this distinction by both substituting professional "bourgeois judges" with the "ordinary people" as well as by
prioritizing emotional and impromptu judge-made law over the cold rationality of the Penal Code and the
state.
Analysis of early Soviet law shows, however, that there were also substantial discrepancies between the
writings of legal scholars and the actual implementation of the new legal model. While the role of emotions
in jurisprudence was quickly legitimized over the course of a few months of revolutionary upheaval, they did
not necessarily fall in line with the state’s political/ideological prescriptions, which led to the return of the
primacy of codified law. As this analysis of Portugalov’s 1922 treatise has shown, after the revolutionary
euphoria had calmed down in the early 1920s, jurists came to hold the view that the feeling of conscience
and related emotions were undesirable in the legal context and that they should be harnessed and replaced
by more overarching legal concepts that were perceived as being easier to control. While this move was
skillfully disguised as a ‘return’ of socialist legal consciousness back to the masses, it ultimately allowed for
the control of the party bureaucrats over the court system and the emergence of Stalin’s repressive machine
in the 1930s.
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