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Reinforcing the binary and 
disciplining the subject: The 
constitutional right to gender 
recognition in the Italian 
case law

Stefano Osella*

The article addresses the reasons why the Italian Constitutional Court requires trans people 
to transform their physical, psychological, and behavioral characteristics in order to obtain 
the legal recognition of  their gender identity. It discusses how such a doctrine is implemented. 
Examining the case law of  the Constitutional Court and of  the Court of  Cassation in light 
of  queer theory, the article argues that such requirements are intended to benefit the “cer-
tainty of  legal relations,” which, in this context, is inextricably tied to the preservation 
of  the heterosexual matrix of  family law. Developing a Foucauldian analysis of  a con-
sistent sample of  decisions by courts of  first instance, the article reasons that the applica-
tion of  such requirements amounts to the exercise of  disciplinary power, which defines and 
regulates binary gendered subjects. By focusing on the underexplored doctrine of  the Italian 
Constitutional Court on gender recognition, the article offers a case study which innovatively 
contributes to the bourgeoning debate on the right to gender recognition.

1. Introduction
The right to gender recognition is one of  the most consequential demands for trans 
people.1 This right is crucial not only to ensure them a better sense of  inclusion and 
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1 “Trans” can be understood as a political umbrella term that refers to all those whose gender identity is 
different from the gender assigned to them at birth on the basis of  the cultural interpretation of  their 
anatomy, see Stephen Whittle, ReSpect and equality: tRanSSexual and tRanSgendeR RightS at xxii (2002). The 
expression “gender recognition” is generally used to signify the change of  gendered information in one’s 
public records. Gender self-determination is intended as the right to determine one’s own legal gender 
without the need to satisfy requirements and without being subjected to control or validations from ex-
ternal authorities. In the Italian context, “gender recognition” remains infrequently used; instead, Italian 
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belonging2 but also to improve their safety, facility of  legal interactions, as well as 
socioeconomic conditions.3 Yet, this demand has been met with mixed reactions: 
welcomed or debated in some jurisdictions, while opposed in others still, it has, in all 
instances, stimulated a heated discussion.4 Central in the advancement of  the right 
to gender recognition has been constitutional litigation. Supreme and Constitutional 
Courts are being faced with the—doctrinally and practically—complex demands put 
forward by trans activists.5 Therefore, it is not surprising that this topic is increasingly 
explored in legal studies as well as, more recently, in constitutional and human rights 
scholarship.6

In 2015, the Italian Constitutional Court ruled that trans people applying 
for gender recognition are not required to undergo surgery on primary sexual 

scholars and judges tend to speak of  the “correction” (rettificazione) of  public registries. For the sake of  
intelligibility, this article uses “gender recognition” also when referring to the Italian context.

 For an example of  the demand of  gender recognition, see the 2006 Yogyakarta Principles and 2017 
Yogyakarta Principles+10, the widely cited advocacy statement on LGBTI+ rights (in particular, 
Principles 3 and 31). See International Commission of  Jurists (ICJ), Yogyakarta Principles—Principles 
on the Application of  International Human Rights Law in Relation to Sexual Orientation and Gender 
Identity (March 2007), https://yogyakartaprinciples.org; Int’l Comm’n Jurists, The Yogyakarta Principles 
Plus 10—Additional Principles and State Obligation on the Application of  International Human Rights Law 
in Relation to Sexual Orientation, Gender Expression and Sex Characteristics to Complement the Yogyakarta 
Principles (Nov. 10, 2017), https://yogyakartaprinciples.org/principles-en/yp10/. See also tRanSgendeR 
RightS (Paisley Currah, Richard M.  Juang, & Shannon Price Minter eds., 2006); and discussion in 
Section 2.

2 Sally hineS, gendeR diveRSity, Recognition, and citizenShip: toWaRdS a politicS of diffeRence (2013).
3 Unrecognized trans people are more vulnerable to exclusion, violence, and poverty. See dean Spade, 

noRmal life: adminiStRative violence, cRitical tRanS politicS, and the limitS of laW (2d ed. 2015); Dean 
Spade, Documenting Gender, 59 haStingS l.J. 731, 759 (2008). See also Olivia Fiorilli & Stefania 
Voli, De-patologizzazione Trans, tra Riconoscimento e Redistribuzione, in il geneRe tRa neolibeRiSmo e 
neofondamentaliSmo 97 (Federico Zappino ed., 2016).

4 For the first group, see Loi du 25 juin 2017 réformant des régimes relatifs aux personnes transgenres en ce 
qui concerne la mention d’une modification de l’enregistrement du sexe dans les actes de l’état civil et ses 
effets [Gender Identity Law], M.B., July 10, 2017 (Belg.), www.ejustice.just.fgov.be/mopdf/2017/07/10_1.
pdf#Page11; for the second group, see Reform of  the Gender Recognition Act 2004 (U.K.), www.gov.
uk/government/consultations/reform-of-the-gender-recognition-act-2004; for the third group, see 
Omnibus Bill T/9943, May 19, 2020, art. 33; Hungary Rolls Back Legal Protections, Puts Trans and Intersex 
People at Risk, int’l leSbian, gay, biSexual, tRanS & inteRSex aSS’n (June 10, 2020), https://ilga-europe.org/
resources/news/latest-news/hungary-rolls-back-legal-protections-puts-trans-and-intersex-people-risk.

5 Ruth Rubio-Marín & Stefano Osella, El Nuevo Derecho Constitucional a la Identidad de Género: Entre la Libertad 
de Elección, el Incremento de Categorías y la Subjetividad y Fluidez de los Contenidos—Un Análisis Comparado, 
40 ReviSta eSpañola de deRecho conStitucional 45 (2020); Stefano Osella & Ruth Rubio-Marín, The Right to 
Gender Recognition before the Colombian Constitutional Court: A Queer and Travesti Theory Analysis, 40 bull. 
lat. am. ReS. 650 (2021).

6 See, e.g., Rubio-Marín & Osella, supra note 5; Osella & Rubio-Marín, supra note 5; pRotecting tRanS RightS in 
the age of gendeR Self-deteRmination (Eva Brems, Pieter Cannoot, & Tom Mooren eds., 2020); Holning Lau, 
Gender Recognition as a Human Right, in cambRidge handbook of neW human RightS: Recognition, novelty, 
RhetoRic 191 (Andreas von Arnauld, Kerstin von der Decken, & Mart Susi eds., 2020); Pieter Cannoot 
& Mattias Decoster, The Abolition of  Sex/Gender Registration in the Age of  Gender Self-Determination: An 
Interdisciplinary, Queer, Feminist and Human Rights Analysis, 21 int’l J. gendeR, Sexuality l. (2020); Grietje 
Baars, Queer Cases Unmake Gendered Law, or, Fucking Law’s Gendering Function, 45(1) auStRalian feminiSt 
l. J. 1, 15 (2019); the legal StatuS of tRanSSexual and tRanSgendeR peRSonS (Jens Scherpe ed., 2017).
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characteristics.7 In the Italian legal context, this surgery was essentially meant to 
refer to the removal of  gonads and, in the case of  trans men, the uterus too. It had 
been generally demanded by most Italian courts, in compliance with Law n.164 of  
1982 on gender recognition.8 This law allowed a change of  one’s legal gender in 
public registries only after the “modification of  the sexual characteristics” (Article 
1): an unclear precondition, which is open to a plurality of  different interpretations. 
Without striking down the provision, the Court indeed established a constitutionally 
respectful reading of  the law, in conformity with the rights to personal development, 
health, and with the general protection of  fundamental rights granted under the 
Italian Constitution.9

The Court thus ruled out the surgical precondition, yet emphasized that, in order to 
obtain gender recognition, applicants must transform the “psychological, behavioral, 
and physical components of  gender identity” and acquire those of  the gender with which 
they identify.10 It goes without saying that this gender must be binary, since Italian law 
does not protect non-binary gender identities. In other words, the Court established that 
individuals must behave and appear in accordance with, and show the psychological 
traits of, the (binary) gender for which they claim a legal recognition; in other words, 
it stated the lived and legal genders need to correspond. This was deemed necessary to 
preserve the principle of  “certainty of  legal relations.”11 The Court strongly reaffirmed 
this doctrine in 2017.12 Italian courts are called to implement this doctrine. A consistent 
case law has now been developed. These preconditions on gender recognition, as well as 
their implementation, raise rather problematic questions. To begin with, why does the 
Constitutional Court insist on such transformations? More precisely, in the Italian legal 
context, what is the meaning of  the targeted principle of  “certainty of  legal relations”? 
Second, how are such requirements interpreted and enforced?

The article seeks to answer these questions by examining the Italian case law on 
the constitutional right to gender recognition, and the application thereof  by lower 
courts that are in charge of  assessing individual applications.13 Taking a point of  view 
favorable to trans demands, this article seizes the opportunity offered by the 2015 
Constitutional Court decision to elaborate a critical review of  Italian jurisprudence 

7 Corte Cost., 21 ottobre 2015, n.221, G.U. Nov. 11, 2015, n.45, ¶ 4.1. (legal grounds). All decisions of  the 
Constitutional Court can be found at coRte conStituzionale, www.cortecostituzionale.it (last visited Mar. 
22, 2022).

8 Legge 14 aprile 1982, n.164, G.U. Apr. 19, 1982, n.106, art. 1.  On surgical sterilization, see Ruth 
Rubio-Marin & Stefano Osella, Le Precondizioni per il Riconoscimento dell’Identità Sessuale, 36 quadeRni 
coStituzionali 61 (2016).

9 Arts. 2, 32 coStituzione [Cost.]; Convention for the Protection of  Human Rights and Fundamental 
Freedoms art. 8, Nov. 4, 1950, 213 U.N.T.S. 222 [hereinafter ECHR].

10 Corte Cost., 21 ottobre 2015, n.221, ¶ 4.1. (legal grounds).
11 Id.
12 Corte Cost., 20 giugno 2017, n.80, G.U. July 19, 2017, n.29, ¶¶ 4.1, 4.2, 5.2 (legal grounds); Corte Cost., 

21 giugno 2017, n.185, G.U. Jul. 19, 2017, n.29.
13 In Italy, ordinary courts for civil and criminal matters include tribunali, which usually act as courts of  

first instance, courts of  appeal, and, at the top of  the pyramid, the Court of  Cassation. The Constitutional 
Court is outside this structure and is called on to decide on the conformity of  laws with the constitution.
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on gender recognition and of  its definition of  two distinct and mutually exclusive 
legal genders. The correlation between the gender binary and institutional heter-
osexuality, as theorized by Butler, seems therefore to offer a suitable framework to 
conceptualize this jurisprudence and to discuss why certain requirements were es-
tablished.14 To clarify how the constitutional doctrine operates in practice, the article 
then relies on Foucault—in particular, on the notion of  disciplinary power—to try to 
explain how individuals can be disciplined into adhering to certain corporeal and be-
havioral patterns.15 A two-pronged argument is presented. First, these preconditions 
are primarily motivated by the will to preserve the heterosexuality of  family law, (ar-
guably) enshrined in the Italian Constitution.16 Admittedly, the 2015 decision by 
Constitutional Court is not explicit in making this correlation. Yet, the analysis of  
the precedents of  this Court, together with those of  the Court of  Cassation—which 
the Constitutional Court explicitly cites and endorses17—along with the legislative 
history of  Law n.164 of  1982, strongly support this interpretation. Second, these 
requirements amount to an enforcement of  stereotypical notions of  trans identity, 
of  “manhood” and “womanhood,” through what is a disciplinary exercise of  power. 
This interpretation seems to find support in the analysis of  case law of  lower courts.

Relying on queer theory, political scientists and legal theorists have discussed 
how social and administrative organization is predicated on stable binary gender 
categories.18 Furthermore, scholars have investigated how gender subjects are 
defined through law and rights discourses.19 Yet, the question how constitu-
tional courts define gender identities and translate the various interests that de-
termine gender categories in a doctrinal—specifically, constitutional—discourse, 

14 Judith butleR, gendeR tRouble 33 (2d ed. 1999). See also michel foucault, the hiStoRy of Sexuality: an 
intRoduction 135–59 (Robert Hurley trans., Vintage 1990)  (1978); monique Wittig, the StRaight 
mind (1992).

15 michel foucault, diScipline and puniSh 137 (Alan Sheridan trans., Penguin Books 1991) (1975); foucault, 
supra note 14.

16 In Italy, marriage remains the purview of  heterosexuals. Same-sex couples can access civil unions that 
entail different rights and duties. Whether heterosexual marriage is constitutionally permissible is up 
for debate. See Barbara Pezzini, Il matrimonio same-sex si potrà fare: La qualificazione della discrezionalità 
del legislatore nella Sentenza n. 138 del 2010 della Corte Costituzionale, giuRiSpRudenza coStituzionale 2715 
(2010), www.rivistaaic.it/images/rivista/pdf/Pezzini01.pdf. See contra Andrea Pugiotto, Una lettura 
non reticente della Sentenza n.  138/2010: Il monopolio eterosessuale del matrimonio, foRum di quadeRni 
coStituzionali (2011), www.forumcostituzionale.it/wordpress/images/stories/pdf/documenti_forum/
paper/0226_pugiotto.pdf. Gender difference is central in reproductive law: see la filiazione ed i minoRi 
(Andrea Sassi, Francesco Scaglione, & Stefania Stefanelli eds., 2019).

17 Corte Cost., 21 ottobre 2015, n.221, ¶ 4.1. (legal grounds). This correlation is evident in Cass., sez. un., 
20 luglio 2015, n.15138, www.articolo29.it/wp-content/uploads/2015/08/Cass-civ-15-n.-15138-
Rettifica-del-sesso-senza-intervento-chirurgico.pdf. See further Section 3.

18 Spade, supra note 3; Paisley Currah & Lisa J.  Moore, “We Won’t Know Who You Are”: Contesting Sex 
Designations in New York City Birth Certificates, 24 hypatia 113 (2009); see Section 2.

19 damian a.  gonzalez-SalzbeRg, Sexuality and tRanSSexuality undeR the euRopean convention on human 
RightS: a queeR Reading of human RightS laW (2019); queeRing inteRnational laW: poSSibilitieS, allianceS, 
complicitieS, RiSkS (Diane Otto ed., 2018); Aeyal Gross, Gender Outlaws Before the Law: The Courts of  the 
Borderlands, 32 haRv. J.l. & gendeR 165 (2009).
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has remained underexplored.20 Furthermore, the concrete legal operation of  the 
right to gender recognition, and the way in which requirements are applied to 
the applicants for gender recognition, are almost entirely neglected.21 The article 
explores both these aspects in tandem. It therefore contributes to the clarification 
of  how what arguably is a disciplinary apparatus operates through the definition 
and application of  a constitutional right.

The analysis of  the Italian case study is particularly pertinent to this purpose. An 
Italian focus centers the debate on a constitutional jurisdiction which, despite its 
socio-legal and theoretical richness, has been less explored than others. This jurisdic-
tional focus offers, first, an abundant constitutional case law where the interplay of  
rights and interests is explicit. Because it is anchored in the heterosexual matrix of  
family law, this jurisprudence is also suitable to showing how aspects of  queer theory 
may be applied to constitutional law. Second, this case study is even more rewarding 
as the requirements established by the Constitutional Court have now been enacted 
by a considerable number of  courts of  first instance, with publicly available decisions. 
This critical mass of  legal material allows an assessment of  how the constitutional 
doctrine of  gender identity practically works. Finally, the critique of  Italian law—law 
which asks trans applicants to pass several tests (psychological, behavioral, and phys-
ical) that in some form or other are also deployed in other jurisdictions—may offer a 
useful guide to other contexts.22

This investigation, which tackles a theoretically complex and socially significant 
right, is particularly needed at a time when trans identity rights are being increas-
ingly claimed and contested. The contribution of  this article is primarily theoret-
ical. However, a clear account of  the legal dynamics and the balancing at play in 
the definition of  the constitutional right to gender identity, and of  its impact on 
individuals, can offer doctrinal and strategic ammunition to develop an informed, 
normative argument for advancing the rights of  trans people.

In order to present this two-pronged argument, the remainder of  the article is struc-
tured as follows. Section 2 offers a brief  background on the demand for gender recog-
nition and the limits to such a demand. Section 3, drawing on Butler, articulates the 
first prong of  the argument, and explains why the Italian legislator and courts have 
insisted on controlling gender identity. Section 4, relying on Foucault, presents the 
second prong of  the argument and analyzes how this objective is achieved. It does so 
through a discussion of  the case law of  Italian lower courts in light of  the notion of  
disciplinary power.

20 See Osella & Rubio-Marín, supra note 5.
21 See Marie-Xaviere Catto, Changer de Sexe à l’État Civil depuis de la Loi du 18 Novembre 2016 de Modernisation 

de la Justice du XXIe Siècle: Un Bilan d’Application, 9 cahieRS dRoit, Science, et technologie 107 (2019).
22 For instance, to French law, where the 2016 reform has established a behavioral-social test for gender 

recognition. See Loi no. 2016-1547 du 18 novembre 2016 de modernisation de la justice du XXIe siècle 
[Law no. 2016-1547 of  18 November 2016 on the modernization of  justice in 21st Century], JouRnal 
officiel de la Republique fRançaiSe [J.o.] [official gazette of fRance] Nov. 19, 2016, www.legifrance.gouv.fr/
loda/id/JORFTEXT000033418805/.
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2. Trans people and the demand for gender recognition
The Italian jurisprudence is to be set against a wider backdrop, where we see the 
gradual affirmation of  the identity demands of  trans people clashing with the 
competing public interest in the preservation of  control over gender identities in law.23 
Over the last decades, trans people have insistently demanded the right to the mod-
ification of  one’s gender status in all public records, such as public registries, birth 
certificates, and official IDs.24

However, demands for gender recognition were met with varying degrees of  resist-
ance. Usually, gender recognition has only been granted upon the fulfillment of  pre-
cise preconditions, such as a medical examination (including a diagnosis of  gender 
dysphoria; sterilization; bodily transformation) and behavioral analysis (including a 
recognized belonging to a certain gender in one’s community).25 As scholars have 
highlighted, these preconditions are often motivated by the role that gender plays 
in social and administrative organizations,26 such as gender segregation in sport or 
public facilities, identification of  the individual, public administration, and affirmative 
actions aimed at gender equality.27 Essentially, gender identity is important in family 
law, especially in those jurisdictions, such as Italy, where marriage can only take place 
between a man and a woman. From this perspective, an argument is made that if  
individuals could self-determine their legal gender identity, they could acquire rights 
or avoid obligations.28

Unsurprisingly, preconditions on gender recognition have sparked criticisms. Such 
requirements tailor gender recognition to people willing to undergo medical transi-
tion and supervision, and whose identity and expression are intelligible within the 
frame of  the male–female gender binary. Yet, trans identities are many and diverse. 
Trans people may be binary or non-binary, eager to undergo gender-confirming med-
ical treatments or perfectly comfortable with their bodies; they may correspond to the 
standards of  maleness and femaleness, or fall outside the regular framework of  gender 
normativity. Scholars and activists have advocated that being trans should not be 
treated as a mental illness, but rather as an identity, and that pathologization, which 
underlies the medical preconditions, adds to the stigma and exclusion from which 
trans people often suffer.29 The medicalization of  gender recognition has been la-
mented, perceived as invasive and humiliating, and not genuinely consented to given 
its importance for trans people: “an offer you can’t refuse.”30

23 Stefano Osella, “De-Gendering” the Civil Status? A Public Law Problem, 20 int’l J. conSt. l. 471 (2020).
24 the legal StatuS of tRanSSexual and tRanSgendeR peRSonS, supra note 6.
25 Peter Dunne, Legal Gender Recognition in Europe: Sterilisation, Diagnosis and Medical Examination 

Requirements, 39 J. Soc. WelfaRe & fam. l. 497 (2017).
26 Jessica A. Clarke, Identity and Form, 103 cal. l. Rev. 747 (2015); heath fogg daviS, beyond tRanS: doeS 

gendeR matteR (2016).
27 Spade, supra note 3.
28 Currah & Moore, supra note 18, at 114.
29 Jens Theilen, Depathologisation of  Transgenderism and International Human Rights Law, 14 hum. RtS. l. Rev. 

327 (2014).
30 Anne Silver, An Offer You Can’t Refuse: Coercing Consent to Surgery Through the Medicalization of  Gender 

Identity, 26 colum. J. gendeR & l. 488 (2013).
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Therefore, gender self-determination has been demanded by trans activists and 
advocates, and now is representatively enshrined in Principle 31 of  the 2017 
Yogyakarta Principles (+10), the highly effective advocacy statement for LGBTI 
rights.31 Although still in minority, an increasing number of  jurisdictions now ensure 
a right to gender self-determination, either through legislation or constitutional juris-
prudence.32 Even when self-determination is not granted, legislators and courts—for 
example in Italy—are relaxing the barriers to legal transition, conscious of  the se-
vere implications that such limits may have.33 In Italy, as in many other contexts, the 
trans community is asking for gender self-determination.34 Yet, their claims currently 
face a standstill in the doctrine of  the Constitutional Court whose reasoning and its 
implications will be explored in the following section.

3. Controlling gender identity to preserve the 
heterosexual family
We now have to decipher why the Court requires a medically supervised transforma-
tion of  the psychological, physical, and behavioral characteristics to match those of  
the claimed gender. In doing so, the Italian Constitutional Court has arguably lim-
ited the right to gender recognition and “encumbered” it with a marked binary cor-
poreality.35 The Court has justified these requirements on the basis of  the principle of  
“certainty of  legal relations.”36 Yet, in the Italian context, what are the—obviously 
gender-based—relations evoked by this principle?

To answer this question, the development of  the right to gender recognition should 
be explored. This section shows that, in its official narrative, the Constitutional Court—
but also the Court of  Cassation and the legislature—has primarily referred to the het-
erosexual family as the main interest conflicting with gender recognition. Admittedly, 
the Constitutional Court may well be referring to multiple “legal relations” that rely on 
gender, well beyond the boundaries of  family law.37 However, in the reasoning of  the 
Court and other bodies, the heterosexuality of  family law takes center stage.

The correlation between the gender binary and institutional heterosexuality, a cen-
tral tenet of  queer studies, is useful to interpreting this evolution.38 Butler has argued 

31 Michael O’Flaherty, The Yogyakarta Principles at Ten, 33 noRdic J. hum. RtS. 280 (2015).
32 See pRotecting tRanS RightS in the age of gendeR Self-deteRmination, supra note 6; Osella & Rubio-Marín, 

supra note 5; zhan chiam et  al., tRanS legal mapping RepoRt 2019: Recognition befoRe the laW (2020), 
https://ilga.org/downloads/ILGA_World_Trans_Legal_Mapping_Report_2019_EN.pdf.

33 See Loi no. 2016-1547, J.o. Nov. 19, 2016.
34 See the work by the Movimento Identità Trans, a well-known Italian trans rights movement. Una proposta 

di piattaforma per la riforma della Legge 164/82, movimento identità tRanS (Feb. 13, 2020), https://mit-
italia.it/una-proposta-di-piattaforma-per-la-riforma-della-legge-164-82/.

35 Marta Cartabia, Le Avventure Giuridiche della Differenza Sessuale, iuStitia 285, 293 (2011).
36 Corte Cost., 21 ottobre 2015, n.221, ¶ 4.1.
37 See, e.g., Cartabia, supra note 35; Corte Cost., 21 giugno 2017, n.185. On gender categorization and 

gender equality, see Osella, supra note 23.
38 Janet halley, Split deciSionS: hoW and Why to take a bReak fRom feminiSm 136 (2006).
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that the gender binary—the exclusive presence of  maleness/masculinity and female-
ness/femininity, with non-normative bodies or identities interpreted as pathological 
exceptions—manifests as the product of  institutional (hetero)sexuality.39 By this ac-
count, the myriad of  different bodies are reinterpreted in binary terms to legitimize 
the regulation of  relations deployed through heterosexuality.40 Deviations from the bi-
nary are accordingly simply rejected as wrong or pathological. In Butler’s terms, “the 
institution of  a compulsory and naturalized heterosexuality requires and regulates 
gender as a binary relation in which the masculine term is differentiated from a fem-
inine term, and this differentiation is accomplished through the practices of  hetero-
sexual desire.”41

This association has been taken up in a variety of  other disciplines. Indeed, the 
efforts to maintain the gender binary—and to inscribe it on the body of  individuals 
through complex medico-legal apparatuses—can usually be traced to the effort to 
maintain the primacy of  heterosexuality.42 The following section explores how this 
interaction manifests in the case-law defining the right to gender recognition, and in 
the parliamentary debates that preceded Law n.164 of  1982 on gender recognition. 
While already evident in the genesis of  the right, this interrelation becomes very ex-
plicit in the more recent jurisprudence.

3.1. An encumbered right to gender recognition: Genesis

The link between the preservation of  heterosexual family law and the maintenance of  
two stable and identifiable genders can already be noticed in the genesis of  Law n. 164 
of  1982 on gender recognition.43 The law was Parliament’s answer to a suggestion of  
the Constitutional Court. In 1979, the Court, ruling on the legitimacy of  a law that 
did not allow gender recognition, established that there was no constitutional right to 
gender recognition.44 Yet, it invited Parliament to provide for it by way of  legislation. 
The Court, however, warned the legislator of  the limits imposed by “marriage, which 
the Constitution defines as the foundation of  family as a ‘natural society’” (Article 
29).45

A bill was then put before Parliament in 1980. Throughout the debates on it, MPs 
insisted on requiring medical transformation and judicial supervision as preconditions 
to gender recognition. These measures were supposedly going to minimize the impact 

39 butleR, supra note 14, at 33.
40 See also foucault, supra note 14, at 133–59.
41 butleR, supra note 14, at 22–3.
42 See, for example, anne fauSto-SteRling, Sexing the body: gendeR politicS and the conStRuction of Sexuality 

(2000) (focusing on biology); alice domuRat-dRegeR, heRmaphRoditeS and the medical invention of Sex 
(1998) (focusing on history); katRina kaRkaziS, fixing Sex: inteRSex, medical authoRity, and lived expeRience 
(2008) (focusing on anthropology).

43 See Legge 14 aprile 1982, n.164, art.1 (establishing that gender can be recognized after the modification 
of  sexual characteristics, without providing details on what characteristics should be modified, or how).

44 Corte Cost., 12 luglio 1979, n.98, (on the constitutionality of  Regio decreto legge, 9 luglio 1939, n.1238, 
arts. 165, 167); Codice civile [C.C.], art. 454 (It.), www.cortecostituzionale.it.

45 Corte Cost., 12 luglio 1979, n.98,¶ 2 (legal grounds).
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of  the legal protection of  trans identity on the “continuation of  the species” and on 
“public morals.”46 As Italian queer theorist Bernini has pointed out, “heterosexu-
ality is traditionally associated with moral rectitude.”47 As commonly agreed among 
scholars, Parliament passed a law that was attentive to avoiding conflict with the het-
erosexual paradigm of  family law.48 In a much later case, the Court of  Cassation ex-
plicitly stated that Law n.164 of  1982 was “entirely aimed” at protecting the right to 
gender identity “without altering the preexisting system of  conjugal [heterosexual] 
relationships.”49

The conflict between gender recognition and the “institutional heterosexuality” 
of  family law is also traceable in the subsequent constitutional litigation.50 In 1985, 
the Constitutional Court was faced with a preliminary reference filed by the Court of  
Cassation.51 The referring Court had problematized the impact of  gender recognition 
on social organization and, specifically, on family life.52 In the opinion of  the Court 
of  Cassation, gender recognition would create “bizarre” relationships, such as “a fa-
ther who then becomes a mother.” Furthermore, the Court lamented that trans people 
marrying in the acquired gender (i.e. to people of  the same birth-assigned gender) 
would be incapable of  performing the “copulative and generative functions” that only 
“nature” can ensure.53

The Constitutional Court rejected this preliminary reference. In doing so, it 
enunciated a right to “sexual identity”54 predicated on the assumption that “trans-
sexual” people would always—even frantically—long to transform their bodies.55 
The Court based this right on the principles of  solidarity, dignity, and liberty,56 and 
the right to health.57 Health was seemingly given particular importance, since it re-
lated to the quest of  the “transsexual” person to achieve their wellbeing by “aligning” 
their mind and body.58 This doctrinal ground arguably defined a right where physical 

46 Stefania Voli, Il Parlamento Può Fare Tutto, Tranne che Trasformare una Donna in un Uomo e un Uomo in 
una Donna: (Trans) Sessualità, Genere, e Politica nel Dibattito Parlamentare della Legge 164/1982, 287 italia 
contempoRanea 75, 94 (2018).

47 loRenzo beRnini, queeR apocalypSeS: elementS of anti-Social theoRy 3–4 (2017).
48 Id.; Francesco Bilotta, Transessualismo, digeSto delle diScipline pRivatiStiche 732, 732–3 (2013); Barbara 

Pezzini, Il Paradigma Eterosessuale del Matrimonio di Nuovo davanti alla Corte Costituzionale: La Questione del 
Divorzio Imposto Ex Lege a Seguito della Rettificazione di Sesso (Ordinanza n. 14329/13 Corte di Cassazione), 
GenIUS (2014), www.geniusreview.eu/2014/genius-1-2014/.

49 Cass., sez. I, ord. 6 giugno 2013, n.14329, ¶¶ 3–4, diRitto di famiglia e delle peRSone 890 (2013).
50 Cass., 15 aprile 1983, n.783, G.U. Feb. 29, 1984, n.60, p. 1755.
51 Id. at 1759.
52 Id. at 1759.
53 Id. at 1760.
54 Corte Cost., 6 maggio 1985, n.161, Giur. It. 1987, I, 1, 235 (defining “sexual” identity as “aspetto e 

fattore di svolgimento della personalità umana” [“an aspect and contributor to the development of  
human personality”]). See also Mario Dogliotti, La Corte Costituzionale Riconosce il Diritto all’Identità 
Sessuale, giuR. it. 235, 242 (1987).

55 Corte Cost., 6 maggio 1985, n.161, Giur. It. 1987, I, 1, 235, ¶ 10 (legal grounds).
56 Art. 2 coStituzione [coSt.] (It.).
57 Id. art. 32.
58 anna loRenzetti, diRitti in tRanSito: la condizione giuRidica delle peRSone tRanSeSSuali 35–6 (2013).
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Reinforcing the binary and disciplining the subject   463

transformation and gender identity were tied together, and favored an understanding 
of  gender recognition within a medicalized framework.59

As for the issues dreaded by the Court of  Cassation, the Court followed the opinion 
of  the Avvocato dello Stato, who argued that “no disturbance of  social relations can 
follow [Law n. 164 of 1982], because […] the applicants have acquired the appear-
ance and the behavior of  the other sex. [Therefore] the protection of  legal relations 
is ensured by recognizing legal effects to the changes operated.”60 The Court prag-
matically held that ensuring “the coincidence between the gender recorded in public 
registries and physical appearance [favors] the clarity of  social relations, and, hence, 
also the certainty of  legal relations.”61 With specific reference to family law, the Court 
stated that “the natural order of  the family is altered not by [legal recognition of  one’s 
trans gender identity] but by the ‘transsexual syndrome,’ with the legislator limiting 
itself  to regulate an existing reality.”62

In other words, in addition to recognizing a constitutionally grounded right to 
“sexual identity,” the Court acknowledged that trans identity may represent a threat 
to social relations and to the “natural” family order. Yet, it also considered that the 
recognition, rather than denial, of  “transsexual” identity might lead to greater clarity. 
The right to sexual identity guaranteed the correspondence between the legal and 
lived genders, and was hence seen as a safeguard of  the “natural order of  the family.”

3.2. Loosening the preconditions while entrenching medico-
behavioral requirements

The doctrinal framing defined in the 1985 decision remained unaltered—and unchal-
lenged—until 2015, when the Constitutional Court—preceded by a few months by 
the Court of  Cassation—pronounced its decisions on the right to gender recognition.63

Until 2015, Law n.162 of  1982 was consistently applied by lower courts, just with 
a few exceptions. The “modification of  sexual characteristics” (Article 1) was gener-
ally interpreted as the removal of  gonads or uterus and the transformation of  sec-
ondary sexual characteristics and the individual’s behavior. This process had to be 
accompanied by psychological/psychiatric supervision.64 The surgical removal of  
gonads started however to look untenable, especially in light of  the supranational 

59 Id. at 32.
60 Roberto Romboli, Commentario all’Articolo 5 del Codice Civile, in commentaRio del codice civile ScialoJa 

bRanca 225, 267 (Alessandro Pizzorusso, Roberto Romboli, Umberto Breccia, & Anna De Vita eds., 
1988) (emphasis added).

61 Corte Cost., 6 maggio 1985, n.161, ¶ 10 (legal grounds).
62 Id. ¶ 12 (legal grounds).
63 In a 2014 case on the automatic divorce of  trans applicants for gender recognition, the Constitutional 

Court reiterated its explanation of  the conflict between trans identity—in this case, with reference to 
the right of  the trans person to remain in a legally recognized union with their spouse—and the hetero-
sexual paradigm of  marriage, as envisioned in the Constitution. Although related to the overall process 
of  transformation required of  the trans applicant, this article focuses on the interpretation of  the medico-
behavioral preconditions as established by decision 221 of  2015. Corte Cost., 11 giugno 2014, n.170, 
G.U. Jun. 18, 2014, n.26.

64 See Rubio-Marín & Osella, supra note 8.
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legal developments. In 2015, the European Court of  Human Rights expressed a clear 
condemnation of  the sterilization requirement, albeit in an obiter dictum.65 Similarly, 
the Parliamentary Assembly of  the Council of  Europe called on the Member states to 
ensure a self-determination-based, de-medicalized right to gender recognition.66

Consequently, when the case of  a trans woman claiming gender recognition but 
refusing to undergo castration had to be decided by the Court of  Cassation in the same 
year, the international trend looked favorable on, and proved advantageous for her 
demand.67 The Court of  Cassation cited the case law of  the European Court of  Human 
Rights (ECtHR), and furthermore insisted that the interpretation of  Italian law must 
be guided by the jurisprudence of  Strasbourg.68 This appeal was welcomed. However, 
the Court’s decision made the correlation between the control of  individual identity 
and the heterosexual family law very explicit.

The Court ruled that interpreting Law n.162 of  1982 on gender recognition as 
requiring surgery on primary sexual characteristics would limit the right to gender 
recognition, grounded in self-determination69 and health,70 beyond what is neces-
sary. Even though the Court stated that the right to gender recognition was functional 
to the individually determined wellbeing of  the trans person, and despite the possi-
bility of  progressive interpretations, it repeatedly emphasized the need of  a medically 
supervised transition, including hormonal treatments, aesthetic changes, and trans-
formation of  secondary sexual characteristics.71

The Cassation repeatedly stressed that the aim of  such requirements was to prevent 
gender self-determination, and to ensure the “seriousness” and “irreversibility” of  the 
transition.72 It explained that medical requirements have the purpose of  preserving “a 
clear distinction between genders” and to avoid “a third gender composed of  charac-
teristics of  [masculine and feminine ones].” The Court clarified that this neat division 
ensures the “certainty of  social relations” and prevents “relationships not recognized 
by Italian family law especially in the area of  marriage and parental rights.”73 Finally, 
it underscored that the specific trans applicant was virtually sterile because of  her 
protracted hormone therapy, and that she looked and behaved in a feminine manner. 
Therefore, the Court held, she could be recognized as female despite her rejection of  
surgery.

A few months later, in November 2015, the Constitutional Court adjudicated a sim-
ilar case. As noted earlier, the decision clarified the correct interpretation of  the law 
on gender recognition.74 The Court reaffirmed its previous Decision n.161 of  1985. It 

65 Y.Y.  v.  Turkey, App. no.  14793/08, Eur. Ct. H.R., Mar. 10, 2015, http://hudoc.echr.coe.int/
eng?i=001-152779.

66 Parl. Assembly of  the Council of  Europe Res. 2048 on Discrimination against Transgender People in 
Europe (Apr. 22, 2015), https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp?fileid=21736.

67 Cass., sez. un, 20 luglio 2015, n.15138.
68 Id. at 21.
69 Id. at 30. See Art. 2 coStituzione [coSt.] (It.).
70 Cass., sez. un, 20 luglio 2015, n.15138, p. 30. See Art. 32 coStituzione [coSt.] (It.).
71 Cass., sez. un, 20 luglio 2015, n.15138, p. 29.
72 Id. at 35.
73 Id. at 29–30.
74 Id.
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also cited, with approval, the July 2015 decision by the Court of  Cassation, including 
its reading of  the law.75 The Constitutional Court emphasized the duty of  solidarity 
enshrined in the Constitution (Article 2). It then balanced the fundamental rights to 
personal identity76 and health,77 on which it based the right to gender recognition, 
with the principle of  “certainty of  legal relations.”78 Such a balance was struck by 
ruling out the surgical requirement, but insisting on the need of  a complete transfor-
mation of  the applicant’s behavioral, psychological, and physical characteristics.79 As 
a result, the Court has declared that individuals can change legal gender registration, 
but they must have acquired the gendered characteristics associated with, and thus be 
immediately intelligible in, their (obviously, binary) legal gender.

In June 2017, the Constitutional Court confirmed this doctrine, and gender self-de-
termination was again explicitly, and categorically, ruled out.80 The Court stressed 
that the right to gender recognition without the precondition of  surgery on primary 
sex characteristics did not entail gender self-determination. Quite the contrary, it re-
inforced the need of  a rigorous assessment not only of  the seriousness and univocity 
of  the intent of  the applicant, but also of  their objective—and medical—transforma-
tion.81 The Court stressed that the right to gender recognition, as defined by the Court 
of  Cassation and Constitutional Court in 2015, is indeed aimed at balancing the rights 
of  trans people with the preservation of  a gender binary. The clear distinction between 
genders was seen to be the guarantee of  the certainty of  a plurality of  legal relations 
and “traditional values.”82

In summary, the case law has granted recognition to trans identity, and recently 
has extended it to people who do not want to undergo surgery on primary sex 
characteristics. Yet, it has also strived to maintain two mutually exclusive, mas-
culine and feminine, legal genders. It seems that courts, in imposing the overall 
transformation of  applicants as a requirement on recognition, aimed to preserve, 

75 Corte Cost., 21 ottobre 2015, n.221, G.U. Nov. 11, 2015, n.45, ¶ 4.1 (legal grounds).
76 Art. 2 coStituzione [coSt.] (It.); ECHR, supra note 9, art. 8.
77 Art. 32 coStituzione [coSt.] (It.).
78 Corte Cost., 21 ottobre 2015, n.221, G.U. Nov. 11, 2015, n.45, ¶ 4.1 (legal grounds).
79 Id.
80 Corte Cost., 20 giugno 2017, n.  180, ¶¶ 4.1, 4.2, 5.2 (legal grounds). See also Anna Lorenzetti, Il 

Cambiamento di Sesso Secondo la Corte Costituzionale: Due Nuove Pronunce (180 e 185 del 2017), Studium 
iuRiS 446 (2018).

81 Corte Cost., 180/2017, supra note 12, at ¶5.2 (legal grounds).
82 Corte Cost., 21 giugno 2017, n.18 (legal grounds). The referring court of  first instance (Tribunale di 

Avezzano) spoke of  a confusion between genders and a tension with the “centuries-old tradition” of  
Italian society. Unwanted and awkward consequences of  gender self-determination were envisioned. 
A mismatch between one’s identity and one’s physical characteristics was understood as, for example, 
causing embarrassment in gender-segregated facilities, police searches, and in public settings (e.g. “at 
the beach,” where people wear—so to speak—revealing swimming suits). See Trib. Avezzano, 12 gennaio 
2017, ord. 58, G.U. 17/2017 (“prima serie speciale”). It must be noted that the Constitutional Court 
emphasized that tolerating “awkward” situations envisioned by the referring Court does not contradict 
the duty of  social solidarity expressed in the Constitution (Article 2), but rather is part of  it. Furthermore, 
the Court concluded, these events may happen in society regardless of  the requirements on gender recog-
nition: they are practical occurrences, independent of  legal identity. Corte Cost., 21 giugno 2017, n.185.
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in Butler’s words, the “internal coherence of  unity of  either gender” and to limit 
the “gendered possibilities within an oppositional, binary gender system.”83 The 
narratives of  courts and the legislator have primarily—crucially—seen these 
requirements as a guarantee of  family “as a natural society,”84 of  the “continua-
tion of  the species,”85 of  “natural” marriages,86 and of  the “natural order of  the 
family.”87 In 2015, the Court of  Cassation has insisted that “a clear distinction be-
tween genders,” supposedly guaranteed by these requirements, prevents the intro-
duction of  forms of  marriage and filiation not recognized by Italian law.88 While, 
in 2017, the Constitutional Court referred to a plurality of  “traditional values,”89 
references to family law remain far more prominent in the legal narrative. The con-
nection between “a compulsory and naturalized heterosexuality” and a binary in 
which “the masculine term is differentiated from a feminine term,”90 seems most 
evident here. Thus, when, in 2015, the Constitutional Court explicitly recalled this 
jurisprudence and referred to the “certainty of  legal relations,”91 this entire his-
tory resonates in it. The primary reference cannot be but the preservation of  the 
heterosexuality of  family law. As said, there may be further interests that predicate 
on binary gender categories. Yet, they were constantly overlooked in a four-decade 
official narrative.

4. Discipline and norms: The creation of  the gender subject
We must now come to understand how this doctrine is enforced. As suggested by 
leading trans activist and theorist Porpora Marcasciano, this right, while conceding 
the possibility of  changing legal gender on specific preconditions, in fact reinforces the 
gender binary on the bodies of  trans applicants.92 To that end, we need to look at how 
judges interpret the criteria defined by the Constitutional Court. We need not only to 
uncover what gender norms they apply; we need to dig deeper and define the struc-
tural elements of  the mechanism established by this Court and its doctrine. To do so, 
this section explores the case law of  Italian lower courts which implemented it.93 As 
noted earlier, general courts in Italy have the competence to decide on applications for 

83 butleR, supra note 14, at 30.
84 Corte Cost., 12 luglio 1979, n. 98, ¶ 2.
85 Voli, supra note 46, at 101.
86 Cass., 15 aprile 1983, n.783, pp. 1759–60.
87 Corte Cost., 6 maggio 1985, n.161, ¶ 12 (legal grounds).
88 Cass., sez. un, 20 luglio 2015, n.15138, pp. 29–30.
89 Corte Cost., 21 giugno 2017, n.185, (legal grounds).
90 butleR, supra note 14, at 22–3.
91 Corte Cost., 21 ottobre 2015, n.221, ¶ 4.1.
92 Voli, supra note 46, at 101–2.
93 This section is based on the examination of  sixty-eight decisions, available at: deJuRe, dejure.it (last visited 

Aug. 1, 2021or leggi d’italia, leggiditaliaprofessionale.it (last visited Aug. 1, 2021). The decisions vary in 
length, intrusiveness, and degree of  examination. Yet, the three limbs of  disciplinary power enumerated 
in the text (hierarchical observation; evaluation through norms; and punishments and rewards) can ar-
guably be traced in virtually all of  the decisions (see discussion for exceptions).
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Reinforcing the binary and disciplining the subject   467

gender recognition94 and assess the “modification of  sexual characteristics.”95 In fact, 
the overwhelming majority of  such decisions are given by courts of  first instance—
tribunali—as they seem to be rarely appealed.

Through this analysis, we learn that the requirement of  “psychological, behavioral, 
and physical” transformations makes courts more likely to enforce general and unsub-
stantiated assumptions on trans identity, masculinity, and femininity.96 Cultural tropes 
that rely on and perpetuate existing gender-based social hierarchies and inequalities 
may be reiterated—and often are.97 At the same time, these tropes, or stereotypes, are 
arguably enforced through a disciplinary power. Michel Foucault defined this notion 
as a special type of  power which is creative in the way that it defines subjectivities. 
Discipline impacts on individual bodies and “moulds [them] into useful components 

 See Trib. Agrigento, 12 gennaio 2021, leggiditaliaprofessionale.it; Trib. Monza, 4 gennaio 2021, 
leggiditaliaprofessionale.it; Trib. Genova, 15 dicembre 2020, n.  2112, dejure.it; Trib. Perugia, 21 
settembre 2020, n.  994, dejure.it; Trib. Vicenza, 7 agosto 2020, n.1342, dejure.it; Trib. Vicenza, 26 
giugno 2020, leggiditaliaprofessionale.it; Trib. Civitavecchia, 25 giugno 2020, n.540, dejure.it; Trib. 
Busto Arsizio, 11 marzo 2020, leggiditaliaprofessionale.it; Trib. Milano, 17 febbraio 2020, n.1479, 
dejure.it; Trib. Pavia, 8 gennaio 2020, n.13, dejure.it; Trib. Milano, 5 dicembre 2019, n.11278, dejure.
it; Trib. Milano, 11 luglio 2019, n.6914, dejure.it; Trib. Ancona, 17 maggio 2019, n.936, dejure.it; 
Trib. Milano, 10 maggio 2019, n.4538, dejure.it; Trib. Torino, 7 maggio 2019, n. 2156; Trib. Milano, 
6 marzo 2019, n.2295; Trib. Milano, 1 marzo 2019, n.2081, dejure.it; Trib. Milano, 1 marzo 2019, 
n. 2072, dejure.it; Trib. Milano, 17 febbraio 2019, n.1477, dejure.it; Trib. Milano, 13 febbraio 2019, 
n.1431, dejure.it; Trib. Bari, 7 febbraio 2019, n.585, dejure.it; Trib. Lamezia Terme, 29 gennaio 2019, 
leggiditaliaprofessionale.it; Trib. Trani, 6 dicembre 2018, n.2461, dejure.it; Trib. Novara, 27 novembre 
2018, n.1087, dejure.it; Trib. Frosinone, 19 luglio 2018, leggiditaliaprofessionale.it; Trib. Torino, 13 
luglio 2018, leggiditaliaprofessionale.it; Trib. Nola, 4 maggio 2018, leggiditaliaprofessionale.it; App. 
Brescia, 30 marzo 2018, n.  593, unreported; App. Torino, 28 marzo 2018, n.569, dejure.it; Trib. 
Bari, 13 marzo 2018, n.1124, dejure.it; Trib. Bari, 12 marzo 2018, n.1091, dejure.it; Trib. Messina, 
22 febbraio 2018, n.  424, dejure.it; Trib. Perugia, 23 gennaio 2018, n.116, unreported; Trib. Pavia, 
17 gennaio 2018, n.116, dejure.it; Trib. Pavia, 16 gennaio 2018, dejure.it; Trib. Trento, 29 settembre 
2017, leggiditaliaprofessionale.it; Trib. Roma, 4 agosto 2017, n.15902, dejure.it; Trib. Bologna, 3 agosto 
2017, n.1753, dejure.it; Trib. Prato, 11 luglio 2017, n.2, dejure.it; Trib. Roma, 5 luglio 2017, n.13618, 
dejure.it; Trib. Roma, 7 giugno 2017, n.80, dejure.it; Trib. Bari, 16 giugno 2017, n.3140, dejure.it; Trib. 
Bologna, 7 giugno 2017, n.966, dejure.it; Trib. Genova, 23 maggio 2017, leggiditaliaprofessionale.it; 
Trib. Bari, 22 maggio 2017, n.2642, dejure.it; Trib. Pordenone, 18 maggio 2017; Trib. Santa Maria 
Capua Vetere, 12 maggio 2017, n.1617, dejure.it; Trib. Roma, 13 aprile 2017, n.7518, dejure.it; Trib. 
Milano, 10 aprile 2017, n.4090, unreported; Trib. Mantova, 21 April 2017, dejure.it; Trib. Roma, 4 aprile 
2017, n.6734 dejure.it; Trib. Taranto, 10 marzo 2017, n.693, unreported; Trib. Pistoia, 9 febbraio 2017, 
n.133, dejure.it; Trib. Genova, 19 gennaio 2017, n.425, unreported; Trib. Verona, 19 novembre 2016, 
n.3043, unreported; Trib. Bari, 31 ottobre 2016, n.5577, dejure.it; Trib. Bari, 11 ottobre 2016, n.5079, 
dejure.it; Trib. Vicenza, 4 ottobre 2016, leggiditaliaprofessionale.it; Trib. Bari, 27 settembre 2016, 
n.4801, unreported; Trib. Salerno, 15 luglio 2016, n.4296, unreported; Trib. Reggio Emilia, 27 luglio 
2016, leggiditaliaprofessionale.it; Trib. Cassino, 13 luglio 2016, n.976, dejure.it; Trib. Foggia, 6 luglio 
2016, leggiditaliaprofessionale.it; Trib. Genova, 20 giugno 2016, n.2178, leggiditaliaprofessionale.it; 
Trib. Napoli, 6 giugno 2016, unreported; Trib. Bari, 24 maggio 2016, n.2829, dejure.it; Trib. Bari, 10 
marzo 2016, n.1335, dejure.it; Trib. Bari, 14 dicembre 2015, n.5467, dejure.it.

94 Decreto legislativo [D.Lgs.] 1 settembre 2011, n.150, art. 31(2).
95 Legge 14 aprile 1982, n.164, G.U. Apr. 19, 1982, n.106, art. 1.
96 Rebecca J. cook & Simone cuSack, gendeR SteReotyping: tRanSnational legal peRSpectiveS 25–9 (2010).
97 Peter Glick & Laurie A. Rudman, Sexism, in the Sage handbook of pReJudice, SteReotyping, and diScRimination 

328 (John F. Dovidion, Miles Hewstone, Peter Glick, & Victoria M. Esses eds., 2010).
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of  larger social machines.”98 It ensures that the body itself  is capable of  serving a more 
general purpose.

The disciplinary framework seems to be particularly useful in understanding the 
operation of  Italian lower courts, as it has been with the study of  gender relations in 
general.99 This notion has helped to explain how gendered standards are enforced on 
cis men and women, as well as on trans people, in social and medical settings, and it 
has been central to understanding the process of  normalization to which they are 
often subjected.100 Disciplinary power, as commonly systematized by scholars, consists 
of  three central components: hierarchical observation or surveillance, judgement 
through norms, and a system of  penalties and rewards.101

All these elements can be identified when courts decide on gender recognition. (i) 
They operate a hierarchical observation of  the trans applicant (ii) and routinely scru-
tinize them against (stereotyped) standards or norms. This scrutiny is characterized 
by an often-intrusive observation and minute examination, which help to define an 
ideal candidate for recognition. (iii) Finally, this assessment is carried out within a 
network of  punishments and rewards, which, arguably, can include gender recogni-
tion or the denial thereof.102 Furthermore, disciplinary power can be articulated in 
legal terms and operate through judicial institutions.103 Normalization can also take 
place through the functioning of  rights, which, while expanding the entitlements of  
individuals, may also cast them within predetermined notions of  subjectivity.104

4.1. Hierarchical observation

The process for achieving gender recognition is obviously structured in hierarchical 
terms. A power imbalance is skewed in favor of  the court called on to assess the ap-
plication. The applicant merely undergoes the examination. Admittedly, sociological 
research—carried out in the United Kingdom—suggests that trans applicants should 
not be simply demeaned as helpless victims of  the system; they are able to adopt stra-
tegic behaviors and narratives that influence the power dynamics with the exam-
iner.105 It is nonetheless true that, in the Italian case at least, the court will have the 

98 Devonya D. Havis, Discipline, in the cambRidge foucault lexicon 110, 110 (Leonard Lawlor & John Nale 
eds., 2014).

99 Judith butleR, undoing gendeR 40 (2004).
100 Sandra L. Bartky, Foucault, Femininity, and the Modernization of  Patriarchal Power, in the politicS of Women’S 

bodieS: Sexuality, appeaRance, and behaviouR 93, 97–100 (Rose Weitz & Samantha Kwan eds., 4th ed. 
2013); ellen k. fedeR, family bondS: genealogieS of Race and gendeR 48–50 (2007); Dean Spade, Mutilating 
Gender, in the tRanSgendeR StudieS ReadeR 315 (Susan Stryker & Stephen Whittle eds., 2006).

101 foucault, supra note 14, at 170–94. For a systematic approach, see alan hunt & gaRy Wickham, foucault 
and laW: toWaRdS a Sociology of laW aS goveRnance 21 (1994); hubeRt l. dReyfuS & paul RabinoW, michel 
foucault: beyond StRuctuRaliSm and heRmeneuticS 153–60 (2d ed. 1983); Havis, supra note 98.

102 hunt & Wickham, supra note 101, at 21.
103 foucault, supra note 14, at 144; François Ewald, Norms, Discipline, and the Law, 30 RepReSentationS 138, 

138–9 (1990).
104 ben goldeR, foucault and the politicS of RightS 89–113 (2015).
105 Zowie Davy, Transsexual Agent: Negotiating Authenticity and Embodiment Within the UK’s Medicolegal 

System, in tRanSgendeR identitieS: toWaRdS a Social analySiS of gendeR diveRSity 106 (Sally Hines & Tam 
Sanger eds., 2010).
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Reinforcing the binary and disciplining the subject   469

last word on whether the requirements have been met. Judges are also invariably as-
sisted in their decision-making by one or more medical professionals, they too in a 
hierarchical relation to the applicant.106 These professionals de facto have the power 
to terminate medical transition and, thereby, to stop, delay, or re-initiate the process 
of  legal recognition. The opinion of  medical professionals is a decisive factor in recog-
nition in all cases, hence they might be viewed as gatekeepers of  the entire procedure. 
In short, the applicant is faced with a plurality of  authorities wielding the power to 
determine whether they are “fit” for recognition.107

4.2. Assessing through (fussy and stereotyped) norms

Control over applicants’ bodies is carried out by courts applying specific standards, 
i.e. norms which “a subject must internalize or manifest in behavior—for example 
standards of  tidiness, punctuality, or respectfulness.”108 Through norms, individuals 
are observed, examined, compared, and “molded” into precise models.109 Norms estab-
lish the average boundaries of  acceptability, as well as social utility and intelligibility 
that are expected of  trans applicants. Gender, including masculinity and femininity, 
has indeed been argued to be primarily a network of  norms, regulating areas of  life 
relating to one’s sexuality.110

Invoking some practical examples, Bartky has shown how femininity is imposed on 
women through an attentive, minute breakdown of  norms establishing body shape, 
gestures, and ornamental standards. They regulate movements, the manner of  sitting, 
looking, smiling, and holding one’s head while talking, hair style, nail polish, clothes, 
etcetera.111 Similarly, Feder has discussed how gender—and, more precisely, mascu-
linity—can be imprinted on boys.112 Spade has argued how notions of  transsexuality 
and of  people being “trapped in the wrong body,” childhood narratives regarding toys, 
and feelings of  inadequateness are expected from and affect trans people.113

Norms are arguably used by courts in the application of  the doctrine of  the 
Constitutional Court.114 In a quasi-bureaucratical fashion, courts routinely cite the 
jurisprudence of  the Constitutional Court and the Court of  Cassation to scrutinize 
how the applicant has modified their characteristics. The common thread running 
through court cases is the attention to details and the implicit comparison with 
predetermined, at times stereotyped, standards: the enforcement of  an “average” un-
derstanding of  masculinity/femininity, associated with a longing for physical trans-
formation, is opposed to the more “anomalous” expressions.115

106 Spade, supra note 100; Stefania Voli, Modificazioni Corporee e Cittadinanza Transgender. Il Caso del 
Movimento Identità Transessuale (MIT) di Bologna (June 10, 2016)  (Unpublished Ph.D. Dissertation, 
University of  Milano-Bicocca), https://boa.unimib.it/handle/10281/111649.

107 loRenzetti, supra note 58, at 63.
108 Alan Hunt, Foucault’s Expulsion of  Law: Towards a Retrieval, 17 laW & Soc. inquiRy 1, 21 (1992).
109 Havis, supra note 98, at 110–11.
110 butleR, supra note 99, at 40.
111 Bartky, supra note 100, at 98.
112 fedeR, supra note 100, at 45.
113 Spade, supra note 100.
114 Norms can be expressed in legal terms. Ewald, supra note 103, at 138–9, 159.
115 Ewald, supra note 103, at 140.
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The general framework within which courts must assess the application is 
that of  “seriousness” and “irreversibility” of  the transition, as determined by the 
Constitutional Court and Court of  Cassation. In practice, as can be observed in vir-
tually all cases, “seriousness” and “irreversibility” mean medical involvement and 
(invasive) physical requirements. Medical interventions and supervision are seen by 
courts as a sign of  the determination of  the applicant, who has decided to undertake 
a long and complex transition process. This determination, in conjunction with the 
medical authority of  the supervisors, is perceived by judges as a guarantee of  the “se-
riousness and rigor” of  the applicant’s motivation and of  their “true” trans identity.116 
“Serious” is also meant to imply one’s stable identification, often since childhood,117 
with a well-defined binary gender,118 with an implicit bias against those who identify 
beyond the binary. Seriousness and medicalization are strictly related to the under-
standing of  irreversibility, which is considered in a psychological and physical sense. 
The permanent identification of  the applicant with one specific gender may prove the 
irreversibility of  the transition. Yet, in a few cases, courts have found such proof  in 
the bodily transformations that are unlikely to be reverted, such as the physical ap-
pearance119 or the loss of  reproductive capacity.120 The risk that sterilization will be 
asked for, not as a requirement in itself, but rather as evidence of  irreversibility, is not 
unsignificant.

Such intrusiveness can be noticed in the search for the psychological, physical, 
and behavioral transformations, as required by the Constitutional Court. As to the 
examination of  psychological traits, courts normally value psychiatric or psycho-
logical supervision. Invariably, they have assigned a positive value to a diagnosis 
of  gender dysphoria, that is, a psychiatric diagnosis of  trans identity, in addition to 
the applicant’s stated condition of  suffering and their voiced need to transform their 
body.121 Courts have thus confirmed the pathological understanding of  gender iden-
tity, disregarding the widespread contestations of  trans identity pathologization. 
Sometimes, courts have valued the exclusion of  “other” mental illnesses.122 In one 
case, a court considered that the applicant had an “adequate IQ.”123 One court of  ap-
peal stated that the “wellbeing in one’s own body” post-transition was considered to be 
a requirement to preserving the “gender binary” as a “foundation of  the Italian legal 

116 While this can be discerned in virtually all cases, it is particularly clear in: Trib. Perugia, 21 settembre 
2020, n.994, dejure.it; Trib. Pavia, 16 gennaio 2018, dejure.it; Trib. Bari, 22 maggio 2017, n. 2642 
dejure.it; Trib. Bologna, 7 giugno 2017, n.966, dejure.it.

117 Trib. Vicenza, 26 giugno 2020, leggiditaliaprofessionale.it; Trib. Lamezia Terme, 29 gennaio 2019, 
leggiditaliaprofessionale.it; Trib. Pistoia, 9 febbraio 2017, n.133, dejure.it.

118 In all cases found, the applicant was always binary in their identification.
119 Trib. Pavia, 16 gennaio 2018, dejure.it; Trib. Pistoia, 9 febbraio 2017, n.133, dejure.it.
120 Trib. Milano, 10 aprile 2017, n.4090, unreported; Trib. Genova, 23 maggio 2017, leggiditaliaprofessionale.

it.
121 Virtually in all cases, the applicant was diagnosed with gender dysphoria. There may be exceptions, but a 

thorough medical examination of  the applicant personality seems to be carried out (Trib. Bari, 10 marzo 
2016, n. 1335, dejure.it).

122 Trib. Ancona, 17 maggio 2019, n.936, dejure.it; Trib. Pistoia, 9 febbraio 2017, n.133, dejure.it.
123 Trib. Ancona, 17 maggio 2019, n.936, dejure.it.
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Reinforcing the binary and disciplining the subject   471

order.”124 Interestingly, the wellbeing of  the trans person was not seen as a right of  the 
applicant, but rather as a precondition to be fulfilled.

Physical transformations are required, as well. The interpretation of  this require-
ment varies from case to case. Yet, courts uniformly judge whether the appearance 
of  the applicant, developed through hormonal therapies, conforms to the gender 
in which the applicant asks to be recognized.125 In some instances, courts have fa-
vored further gender-confirming bodily changes. Such changes have included the 
applicant’s overall appearance or removal of  body hair,126 the flattening of  the 
Adam’s apple,127 breast augmentation or removal,128 as well as the gendered confor-
mation (in the specific case, feminization) of  facial traits (for instance, through nasal 
surgery, remodeling of  eyebrows, or lip surgery).129 In a few instances, courts have 
also weighted the fact that the applicant was not physically intersex.130 Although 
the consequences of  being intersex for gender recognition are not clear, it is still 
essential to show how detailed the control over the body of  the person can be. This 
physical-transformation requirement has understandably been described as re-
strictive, and potentially a violation of  the freedom from torture and other cruel, 
inhuman, and degrading treatments.131

Finally, the Constitutional Court obliges the applicant to achieve a behavioral trans-
formation to conform to the target gender norms. To this purpose, courts have assessed 
the attitude of  applicants in light of  commonsensical, and quite stereotyped, notions 
of  gender. At times, courts have simply stated, without any justification, that the ap-
plicant behaves in accordance with their gender identity.132 At other times, courts 
may be more explicit. The assessed personal attributes may include the job of  the 
applicant, evaluated for its supposedly masculine or feminine nature.133 In a similar 
fashion, courts have judged many more aspects of  personality and presentation, such 

124 Trib. Bari, 27 settembre 2016, n.4801, unreported.
125 Virtually all cases include the evaluation of  hormonal therapy. Exceptions: Trib. Torino, 7 maggio 2019, 

n.2156, dejure.it; Trib. Milano, 6 marzo 2019, n.2295, dejure.it; Trib. Roma, 13 aprile 2017, n.7518, 
dejure.it (in all these decisions, however, the transformation of  secondary sex characteristics via surgery 
was considered); Trib. Bari, 11 ottobre 2016, n.5079, dejure.it.

126 Trib. Pistoia, 9 febbraio 2017, n.133, dejure.it; Trib. Bari, 31 ottobre 2016, n.5577, dejure.it; Trib. 
Genova, 20 giugno 2016, n.2178, leggiditaliaprofessionale.it.

127 Trib. Bari, 22 maggio 2017, n.2642 dejure.it; Trib. Bari, 13 marzo 2018, n.1124, dejure.it; Trib., 12 
marzo 2018, n.1091, dejure.it.

128 Trib. Frosinone, 19 luglio 2018, leggiditaliaprofessionale.it; Trib. Bari, 31 ottobre 2016, n.5577, dejure.
it; Trib. Genova, 20 giugno 2016, n.2178, leggiditaliaprofessionale.it.

129 Trib. Trento, 29 settembre 2017, leggiditaliaprofessionale.it; Trib. Genova, 23 maggio 2017, 
leggiditaliaprofessionale.it; Trib. Pistoia, 9 febbraio 2017, n.133, dejure.it.

130 Trib. Bari, 12 marzo 2018, n.1091, dejure.it; Trib. Bari, 22 maggio 2017, n.2642, dejure.it.
131 Salvatore Patti, Trattamenti Medico-chirurgici e Autodeterminazione della Persona Transessuale. A Proposito di 

Cass., 20.7.2015, n. 15138, nuova giuRiSpRudenza civile commentata 643, 647–8 (2015).
132 Trib. Novara, 27 novembre 2018, n.1087, dejure.it.
133 Trib. Nola, 4 maggio 2018, leggiditaliaprofessionale.it; Trib. Bari, 27 settembre 2016, n.4801, unre-

ported; Trib. Perugia, 23 gennaio 2018, n.116, unreported. All these decisions do not specify the job of  
the applicant, but only the court’s evaluation—in gendered terms—of  the job.
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as the manners and attitude of  the applicant,134 clothes and jewelry,135 hair style,136 or 
makeup.137 In other instances, courts have examined the voice of  the applicant, high-
pitched for feminine versus deep for masculine.138 In several decisions, courts have 
considered the sexual orientation of  the applicant post-transition.139 Heterosexuality 
was deemed to be a sign of  the applicant’s “real” identification, which, along with 
other personal traits, confirmed their gender identity.140 This obviously conflates the 
very distinct notions of  gender identity and sexual orientation.

The result of  this case law is arguably the definition of  a, rather controversial, sub-
ject of  gender recognition. This ideal applicant is defined as a “transsexual” person 
desiring a degree of  physical transformation, which need not include genital gender-
confirmation procedures, but which should include the transformation of  secondary 
characteristics.141 The applicant must be medically supervised. They must conform to 
a narrative of  a binary, irreversible, and fragile personality. Gender recognition here 
is not seen as an act of  self-determination or empowerment, but rather as compelled 
by the presumed applicant’s dire life conditions. Trans applicants must conform to 
commonly accepted masculine or feminine forms of  behavior, manners, attitudes, 
and even job choices and sexual orientation (heterosexuality post-transition being ob-
viously preferred). Altogether, these norms add up to a compendium of  stereotypes. 
They amount to a broad-brush, and often simply assumed, representation of  trans 
people, whose diversity and complexity is utterly disregarded.

As such, the subject of  gender recognition, whose standards serve as benchmark 
for recognition, is underinclusive and, in a way, results in the forcible imposition of  a 
stereotyped notion of  trans identity on trans people. Trans people, however, often fall 
outside these stringent definitions, and identify beyond the binary, have a fluid iden-
tity, or simply are perfectly comfortable with their body, without the need to transform 
it, even as they are in need of  recognition. The gender narrative moreover offers a 
rather stereotypical representation of  maleness and femaleness. Through this narra-
tive, courts reiterate definitions of  what men or women ought to look and be like, and 
how they are to behave, thereby undeniably contributing to the reinforcement of  out-
dated, sexist, and homophobic expressions of  gender in society.142

134 Trib. Messina, 22 febbraio 2018, n.424, dejure.it; Trib. Bologna, 7 giugno 2017, n.966, dejure.it; Trib. 
Salerno, 15 luglio 2016, n.4296, unreported; Trib. Genova, 19 gennaio 2017, n.425, unreported.

135 Trib. Genova, 15 dicembre 2020, n.2112, dejure.it; Trib. Milano, 17 febbraio 2020, n.1479, dejure.it; 
Trib. Milano, 1 marzo 2019, n.2081, dejure.it; Trib. Bologna, 3 agosto 2017, n.1753, dejure.it; Trib. 
Genova, 19 gennaio 2017, n.425, unreported.

136 Trib. Genova, 19 gennaio 2017, n.425, unreported.
137 Trib. Monza, 4 gennaio 2021, leggiditaliaprofessionale.it; Trib. Cassino, 13 luglio 2016, n.976, dejure.it.
138 Trib. Bologna, 7 giugno 2017, n.966, dejure.it; Trib. Genova, 19 gennaio 2017, n.425, unreported.
139 Trib. Ancona, 17 maggio 2019, n.936, dejure.it; Trib. Milano, 1 marzo 2019, n.2072, dejure.it; Trib. 

Bari, 7 febbraio 2019, n.585, dejure.it; Trib. Bologna, 7 giugno 2017, n.966, dejure.it; Trib. Napoli, 6 
giugno 2016, unreported; Trib. Salerno, 15 luglio 2016, n.4296, unreported; Trib. Bari, 27 settembre 
2016, n.4801, unreported; Trib. Bari, 13 marzo 2018, n.1124, dejure.it.

140 Trib. Ancona, 17 maggio 2019, n.936, dejure.it; Trib. Milano, 5 dicembre 2019, n.11278, dejure.it.
141 On the role of  appearance, see gonzalez-SalzbeRg, supra note 19, at 28–57.
142 Trib. Messina, 22 febbraio 2018, n.424, dejure.it; Trib. Pavia, 17 gennaio 2018, n.116, dejure.it; Trib. 

Pistoia, 9 febbraio 2017, n.133, dejure.it; Trib. Bari, 31 ottobre 2016, n.5577, dejure.it; Trib. Salerno, 15 
luglio 2016, n.4296, unreported; Trib. Taranto, 10 marzo 2017, n.693, unreported.
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Reinforcing the binary and disciplining the subject   473

4.3. Penalties and rewards

Finally, applicants who fail to prove on hierarchical observation that they conform 
to the minutely detailed and stereotyped gender regulation, are subjected to a spe-
cific system of  penalties and rewards. In his analysis of  disciplinary power, Foucault 
defined rewards as all those forms of  recognition that improve the social status of  
individuals (“stars, prizes, badges, privileges, etc.”). The systems of  penalties, on the 
other hand, seem to include an array of  different forms of  affliction, spanning from 
social humiliation to assignment of  (repeatedly failed) tasks.143 The disciplinary power 
does not entail the disappearance of  law in doctrinal terms, and penalties and rewards 
may well be administered through law.144 At the same time, they do not have to qualify 
as such in doctrinal terms. Broadly speaking, disciplinary punishments seem to center 
on the factual affliction of  the disciplined person.

Gender scholars have provided insights into this system of  rewards and penalties. 
Bartky has focused on beauty and behavioral standards so often expected of  women. 
In this context, she has argued that rewards may include social appreciation and the 
pleasant feeling of  satisfying the beauty canons. Similarly, social exclusion and the loss 
of  male patronage may represent disciplinary penalties.145 Feder has demonstrated 
how the “schoolyard tribunal” exercises the “microphysics of  power” on gender non-
conforming boys. Social rejection, peer judgement, repudiation, teasing, and name 
calling are the disciplinary penalties inflicted.146 Focusing on the medical setting in the 
United States, Spade has identified a reward in the authorization to undergo the phys-
ical transformation desired by trans people, and a sanction in the exclusion from the 
process of  medical transition.147 In short, we see that the respect or violation of  gender 
norms may be followed by atypical penalties and rewards, whose common trait is the 
affliction or the gratification of  the subject and their desires.

A similar effect is at play in the context of  gender recognition. The reward clearly 
lies in the successful outcome of  the application. As mentioned, gender recognition 
has considerable positive consequences in terms of  psychological wellbeing, social 
inclusion, safety, and socio-economic status. Conversely, the applicant who does not 
conform to the standards may see their application denied. If  this happens, not only 
does the individual see their constitutional right to identity restricted—which, argu-
ably, is in itself  an affliction—but they may also continue to be exposed to many forms 
of  administrative, social, and even economic challenges that the lack of  gender rec-
ognition entails. This situation will prevail until they, so to speak, “have learned their 
lesson,” conformed to the norm, and are eligible to apply again.

143 foucault, supra note 15; hunt & Wickham, supra note 101, at 21; Havis, supra note 98, at 115; dReyfuS & 
RabinoW, supra note 101, at 157–9.

144 Ewald, supra note 103, at 138–9.
145 Bartky, supra note 100, at 104–8.
146 fedeR, supra note 100, at 50.
147 Spade, supra note 100, at 319.
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5. Conclusions
The article has, first, explored the reasons why the overall transformation of  a person 
is required to obtain gender recognition, conceptualized this mechanism, and showed 
how such a transformation is enforced. In short, the Italian Constitutional Court has 
imposed the transformation of  the applicant in line with socially accepted definitions 
of  masculinity and femininity, in order to preserve the principle of  “certainty of  legal 
relations.” In the specific Italian context, Parliament, the Constitutional Court, and 
the Court of  Cassation have regularly made reference to the conflict between gender 
recognition and the family law: the preservation of  the heterosexual matrix stands 
out as the objective prioritized by the courts. Of  course, in Italy, as elsewhere, gender 
categories serve a plurality of  interests.148 However, references to family law recur 
overwhelmingly in the legal and constitutional narratives.

Second, in examining how gender identity is controlled, this article has determined 
it is preserved through the establishment of  a disciplinary power that hierarchi-
cally observes the applicant, creates norms, and imposes rewards and penalties (by 
granting or denying recognition), and therefore confines individuals to intelligible bi-
nary gender models.

The Constitutional Court, along with the Court of  Cassation, has created an ap-
paratus that ultimately impacts individuals and their bodies. In assessing whether 
the trans applicant can be recognized in their gender identity, courts de facto define 
what men and women, as well as trans people, are, oftentimes perpetuating cliche 
conceptions of  masculinity, femininity, and trans experience. However, focusing only 
on the obsolescence of  these notions may overshadow the structural characteristics of  
this exercise of  power. In addition to the actual content of  the norms enforced, the pri-
mary feature of  this power consists in its disciplining the individual, with an emphasis 
on the corporeal dimension. Individuals are disciplined into specific understandings 
of  gendered subjectivity: nevertheless, it is the structure which defines such a subjec-
tivity that is the key element.

The analysis of  the Italian case study does not only offer a useful lesson, but also 
some hints for research. First, the constitutional analysis carried out here shows how, 
over gender recognition, various constitutional principles may converge and enter in 
tension. Transformations and advancement of  trans rights must take all these aspects 
into consideration. It is not enough to claim trans rights: we must understand why 
gender is recorded and administered, and how public interests which build on gender 
categorization are articulated in a constitutional discourse. In particular, the connec-
tion between the preservation of  the heterosexual family and the control over gender 
identity remains relevant and worthy of  further exploration. Many jurisdictions do 
not allow same-sex marriage or filiation. Likewise, most jurisdictions, if  they recognize 
gender identity at all, seldom do so unconditionally. A comparative analysis might be 
helpful to clarify the role of  institutional heterosexuality in a broader context. At the 
same time, family law is evolving. Same-sex marriage and diverse forms of  family are 

148 See Corte Cost., 21 giugno 2017, n.185.
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increasingly recognized. Thus, it would also be important to clarify which constitu-
tionally legitimate objectives may still justify the control over gender categories and 
identities beyond institutional heterosexuality, and thus clarify the role of  such a cate-
gorization in a liberalizing legal landscape.

Second, more research is needed on the way gender identities are preserved and en-
forced. This article has analyzed the specificity of  the Italian legal system. In other 
contexts, control may take different forms which may call for a different analytical 
framework. Be that as it may, clarifying how the law defines gender identities remains 
essential to develop informed strategies to protect gender diversity. Furthermore, while 
the abundance of  decisions in the Italian context has allowed for a case law-based 
analysis, in other jurisdictions where such decisions may not be available, different 
forms of  research may be needed. To this purpose, empirical research, an ethnography 
of  the courts in charge of  determining gender recognition, might be highly benefi-
cial. Qualitative research might help to understand a further aspect of  the problem: 
namely, how gender-recognition mechanisms impact the individual, whether gender 
norms are internalized, contested, reappropriated, and/or subverted. The socio-legal 
exploration of  how trans applicants live and reenact the law would clear the way for 
intellectually engaging research on the operation of  fundamental rights law. Third, 
and last, taken together, these two strands of  research can contribute to the articula-
tion of  a better-informed normative argument for gender recognition: an argument 
urgently needed to grant protection to trans people, a minority that continues to be 
often neglected and widely discriminated against.
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