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3. The internal and external
centralisation of Capital Markets
Union regulatory structures: the case
of Central Counterparties

Fabio Bulfone and Agnieszka Smolenska

3.1 INTRODUCTION

The aim of this chapter is to study if, how and to what extent the recent reforms
of the regulatory framework for central counterparty clearing houses (CCPs)
have led to a centralisation of the supervisory authority over the EU financial
sector. The reform of the CCP regulation, known as the European Market
Infrastructure Regulation (EMIR) was part of the Capital Markets Union
(CMU) project. The CMU is a package of regulatory reforms unveiled in 2015
as one of the flagship projects of the Juncker Commission. It has the ambitious
goal of deepening, integrating and diversifying the EU financial market, focus-
ing in particular on non-banking segments like bond issuance, corporate bond
securitisation, public equity investment, venture capital and credit intermedi-
ation by specialised non-bank financial firms (i.e. leasing companies and con-
sumer finance companies) (Quaglia et al. 2016). Implementation of the various
CMU proposals has indeed led to a reshaping of the regulatory framework
for many financial activities, marking a landmark moment in EU financial
regulation. At the same time, this regulatory activity has been contentious, as it
has required strengthened cross-border intra-EU and extra-EU regulatory and
supervisory cooperation. This is particularly true for the regulation of CCPs,
which — as market infrastructure — are a key node of internal market integra-
tion, making them an ideal vantage point from which to study regulatory and
supervisory centralisation in a horizontal and vertical perspective (Smolenska
2017). In doing so, we will assess the plausibility of four hypotheses presented
in the introduction to this volume, those dealing with regulatory outcomes
depending on the compatibility of EU Member States’ regulatory structures
and international agreements (hypothesis 3), the Commission’s power of
initiative as a driver of centralisation (hypothesis 5), regulatory competition
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between financial powers (hypothesis 6) and the impact of regulatory arbitrage
on supervisory and regulatory centralisation (hypothesis 7).

CCPs are financial market infrastructure tasked with reducing risk in finan-
cial transactions by interposing themselves between the two counterparties in
a derivative contract (i.e. acting as buyer to the seller and seller to the buyer).
They have recently come to occupy a pivotal position in financial markets
as a consequence of the commitment made by G20 leaders in 2009 at the
Pittsburgh Summit that over-the-counter (OTC) derivatives should be cen-
trally cleared to increase transparency and reduce systemic risk. Prior to the
G20 statement calling for their direct supervision, CCPs were not regulated,
being treated as private insurances used by the parties in a transaction. The
G20 commitment was transposed into EU legislation in 2012 with the EMIR
regulation — one of the first post-crisis reforms of the EU financial regulatory
framework. EMIR granted a number of competences in the regulation of
CCPs to the European Securities Markets Agency (ESMA), one of the three
European Supervisory Authorities (ESAs) established in 2010. Since then,
the size of EU-based CCPs has grown. Between 2009 and 2015 the share of
OTC interest-rate derivatives centrally cleared jumped from 36 to 60 per cent
(Busch 2018, pp. 35-6). Centrally cleared interest rate swaps (IRS) witnessed
even more impressive growth, going from 23.3 to 88.5 per cent of the total
between 2007 and 2017 (Genito 2019, p. 939). As of 31 December 2017, the
notional amount of outstanding OTC derivatives was more than EUR 500
trillion worldwide, of which interest rate derivatives represented more than 75
per cent and foreign exchange derivatives almost 20 per cent.

CCP operations are also contentious from a regulatory and supervisory
perspective because of their extreme degree of geographical concentration.
For example, in 2018 the UK housed three CCPs responsible for the clearing
of 75 per cent of euro-denominated interest rate swaps, the largest category
of OTC derivatives (House of Lords 2018), which is seen as problematic by
the central bank of issuance, namely the ECB. Given the dramatic increase in
transaction volume and their market infrastructure function, large UK-based
CCPs like LCH Clearnet are perceived as having become ‘too big to fail’ as
an insolvency of one of them would risk plunging the EU financial sector into
crisis (Friedrich and Thiemann 2017). Consequently, while central clearing
of OTC derivatives may indeed improve market resilience, the cross-border
scope of their activity coupled with their uneven geographical distribution
(i.e. concentration in London) makes CCPs a potential source of systemic risk
(Genito 2019). This will be even more so when Brexit takes place as a large
share of euro-denominated transactions will be located outside the formal
jurisdiction of euro-area supervisors and of the central bank that issues the cur-
rency in which the bulk of transactions are made, that is, the ECB. This issue
had already sparked controversy before the Brexit referendum, with the ECB

Fabio Bulfone and Agnieszka Smolenska - 9781839101120
Downloaded from PubFactory at 01/24/2023 11:56:49AM

via free access



54 Governing finance in Europe

unsuccessfully seeking to force the relocation of transactions in euros within
its jurisdiction as early as 2010 under the ill-fated Location Policy (Marjosola
2015). While the EU courts have denied the ECB the competence to regulate
CCPs and therefore to impose a forced relocation of euro-denominated clear-
ing, the role of the issuing central bank in regulating CCPs has become the
focal point of the EMIR review process. The outcome of the Brexit referendum
in 2016 further contributed to creating a sense of urgency, as the withdrawal
of the UK from the common regulatory framework increases the risk of
supervisory loopholes. This dynamic, coupled with the persistently low level
of investment in the EU, motivated the Commission to table a number of meas-
ures aimed at centralising supervision of CCPs as part of the CMU initiative.
In this chapter, we provide a legal analysis of the regulatory structure for
CCPs put in place by the 2019 EMIR reform (EMIR 2019) coupled with
a political science analysis of the factors which led to this regulatory outcome.
As we detail below, the new rules give rise to a complex regime which differ-
entiates between CCPs active in the EU market established in one of the EU
Member States (intra-EU CCPs) and those that provide cross-border services
in the EU but are based in third countries (extra-EU CCPs). While ESMA
has acquired considerable direct supervisory powers over the extra-EU CCPs
operating in the EU market (i.e. third-country CCPs such as those established
in Hong Kong, Singapore and the US), national authorities retain supervisory
powers over intra-EU CCPs (i.e. CCPs established in one of the EU Member
States, such as LSH SA in France and Eurex Clearing in Germany). In other
words, supervision has become more centralised for extra-EU than intra-EU
CCPs. This differentiated regime has emerged despite the fact that in its initial
proposal the Commission, flanked by the ECB, had called for the establish-
ment of a single supervisory framework for intra-EU and extra-EU CCPs.
The remainder of the chapter is organised as follows. Section 3.2 locates
our contribution within the framework developed in the volume’s theoretical
chapter, and in particular within the vertical international and horizontal
international perspectives. Section 3.3 provides a detailed legal analysis of the
EMIR framework as agreed by the European Parliament and the Council in
spring 2019 (EMIR 2019). Particular attention is devoted to discussion of the
emergence of a differentiated supervisory structure for EU-based and extra-EU
CCPs. It will be shown that, while ESMA acquired direct supervisory powers
over extra-EU CCPs, the supervision of intra-EU CCPs remains decentralised
at Member State level. As far as the applicable rules are concerned, they
are uniform and centralised for all CCPs (both intra- and extra-EU), given
that EMIR is directly applicable across the EU and supplemented by ESMA
technical standards. Section 3.4 details the political dynamics leading to this
differentiated supervisory outcome. It highlights that both supervisory cen-
tralisation over extra-EU CCPs and the lack of centralisation over EU-based
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CCPs result from a dual dynamic involving a state-centred ‘neo-mercantilist’!
battle (Howarth and Quaglia 2018, p. 1118) between different financial
centres to attract financial investment outflowing from London in the context
of Brexit and the bureaucratic competition between different EU authorities
to strengthen their supervisory powers. Finally, section 3.5 concludes by
providing reflections on and refinements of the hypotheses presented in the
theoretical chapter.

3.2  RELEVANT HYPOTHESES,
OPERATIONALISATION OF CONCEPTS AND
RELEVANT ACTORS

In line with this volume’s theoretical chapter, centralisation of regulatory
structures is defined as an uploading of decision-making competences to the
EU level via a strengthening of the existing powers or a broadening of the
mandate of ESMA and/or the ECB vis-a-vis national competent authorities
(NCAs). Instead, we define decentralisation as a process in which extensive
powers are given to or retained by the NCAs of Member States. Fragmentation
is defined as a situation in which unforeseen dynamics lead to a sub-optimal
regulatory framework characterised by loopholes or supervisory conflicts.

We study regulatory structure outcomes bearing in mind that financial
regulation is characterised by a high level of heterogeneity arising from the
interaction between different regimes in place for different financial activities,
such as banking and trading in financial instruments, and different supervi-
sory cultures at the national level. Furthermore, to identify the structure it is
necessary to consider its different components, that is, market access rules
(the authorisation required), supervision (obtaining information, investigative
powers and enforcement) and the oversight of equivalence regimes (specific
powers to grant market access to third-country entities). In the EU, regulatory
structures may be established on the basis of generally applicable regulations
(MiFIR, EMIR) or may require transposition at the national level when they
result from directives (AIFMD, UCITS). Finally, as is discussed in Chapter 4
of this volume, EU regulation may centralise regulatory structures by estab-
lishing a common framework of rules and yet leave their implementation
(i.e. supervision) decentralised. In the following sections we will evaluate the
impact of the 2019 EMIR regime, primarily focusing on the centralisation
of the regulatory structure for supervision, given that full rule-centralisation
already occurs under the generally applicable EU regulation.

The CCP market has two defining features — its important cross-border
dimension and its geographical concentration in the UK — that make it a par-
ticularly interesting case to study two of the research perspectives presented
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in the theoretical framework: the vertical international and the horizontal
international perspectives.

In line with the vertical international perspective, the regulation of CCPs at
the EU level came about in response to international pressure for regulatory
harmonisation stemming from the G20 Pittsburgh statement calling for manda-
tory clearing of derivatives traded through central counterparties and oversight
of them. This commitment was subsequently transposed into EU law following
a legislative proposal by the European Commission. Coherently with the ver-
tical international perspective, this top-down pressure then had a differentiated
impact on the Member States. One explanation for this is the heterogeneity
of domestic regulatory, and also economic, structures. Furthermore, the
process of implementing global commitments sparked different reactions from
authorities at the EU level. The concomitant effect of these different dynamics
led to a differentiated regulatory outcome with a co-existence of elements of
centralisation, decentralisation and fragmentation. In the vertical international
perspective, our legal and political analysis of EMIR 2019 helps us refine two
hypotheses, which we discuss in the final section of this chapter:

Hypothesis 3. If centralised regulatory structures proposed by the EU are
compatible with those in large powerful Member States, centralisation is more
likely.

Hypothesis 5. Under the conditions required by international agreements, in
the absence of powerful veto players the Commission will be able to increase
its institutional power in financial regulation, which equals a centralisation of
regulatory structure.

However, the Brexit referendum has made the CCP case perhaps even more
relevant from the point of view of the second research perspective, which
focuses on horizontal international competition between states and regional
polities hosting large financial centres. In fact, as a result of the Brexit process,
the UK will go from being home to the largest financial sector — and CCP
market — in the EU to becoming an external (but highly integrated) financial
powerhouse. We will show that the uncertainty surrounding this scenario has
had a profound impact on the content of EMIR 2019. This allows us to assess
the plausibility of two hypotheses:

Hypothesis 6. Regulatory competition between leading financial powers
prompts regulatory centralisation in other actors’ internal regulatory
structures.
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Hypothesis 7. A high degree of transnational regulatory arbitrage by financial
firms will lead to more coordination between two public regulatory actors if
one of the parties takes a leading role in such coordination. This in turn exerts
pressure for more regulatory centralisation within each regional polity.

To assess the plausibility of these hypotheses, we focus on the preferences
of some of the pivotal actors in the EU legislative process with due regard to
the way in which they have been reshaped by the Brexit shock. These are: the
European Commission, the European Parliament, the European Central Bank
and the largest EU Member States — France and Germany. The European
Commission has the exclusive right of legislative initiative, which it uses to set
the agenda for legal reforms and to propose the content of future legislation. In
the areas of integration considered, legislation is passed under the ordinary leg-
islative procedure, that is, the European Parliament and a qualified majority of
Member States in the Council must agree on the new rules. Within the Council,
we focus on the preferences of France and Germany, as they are pivotal owing
to the size of their economies and the weight of their votes within the Council.
Furthermore, Paris and Berlin are two important EU financial centres housing
the largest CCPs on the continent in terms of the notional value of daily OTC
transactions (ESMA 2019b, p. 41). We therefore assume that no major regula-
tory reform of the EU financial framework for CCPs can be approved without
their support. The relative weight of France and Germany has further increased
as a result of the Brexit referendum, as the EU is losing what was arguably its
most influential member on financial regulation matters (Moloney 2017). Over
the course of the Great Financial Crisis, the European Parliament acquired
important expertise in financial matters, which has enabled it to exert greater
influence over the content of financial regulation in EU legislative processes.
This activism came in response to growing concerns about financial regulation
among EU voters. Although the preferences of the European Parliament are
naturally as heterogeneous as those of its members, we assume that, due to
the scope of their mandate, MEPs will focus on the institutional dimension
of regulations. Hence, they will be particularly sensitive to the distribution of
regulatory responsibilities among institutions and to issues of accountability.
Finally, to the extent that the ECB has direct legislative competences with
regard to the regulation of economic and financial matters in the EU, and as
during the eurozone crisis it emerged as the most decisive EU institution, we
consider expressed ECB preferences to be an important variable determining
the distribution of powers within the regulatory structures. In particular, the
ECB was active in the 2019 EMIR reform to the extent that its competences
with regard to oversight of CCPs were affected, including via an amendment
to its statute. For the most part, however, the ECB was a rule-taker in the
processes we discuss.
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We argue that supervisory centralisation can only come about when it
matches the preferences of all these pivotal actors. This is also true when
decisions are taken under qualified majority voting, as in the case of the EMIR,
because notwithstanding voting rules the EU Council strives for consensus (in
fact the voting results show that all the EMIR amendments were unanimously
adopted by all the Member States). Until the Brexit referendum, the UK’s
resistance within the Council prevented supervisory centralisation for both
intra-EU and extra-EU CCPs. The referendum and the consequent withdrawal
of the UK from actively shaping EU regulations in the Council removed a veto
player on supervisory centralisation. However, while the UK’s departure
catalysed sufficient support for the centralisation of supervision over extra-EU
CCPs, Germany and other Member States in the Council opposed the central-
isation of supervision over intra-EU CCPs, thereby leading to a decentralised
outcome.

This chapter relies on a thorough analysis of EU legal rules, secondary
sources, press releases, newspaper articles and official documents from the
European Commission, the European Central Bank, the European Parliament,
and the French, German and UK governments. This material is supplemented
with interviews with three policymakers, namely a key financial adviser to the
Juncker Commission (Interview 1), a policy advisor in the European Parliament
(Interview 2) and an expert from the EU Council services (Interview 3).

33 CCP REGULATORY STRUCTURES UNDER THE
EMIR FRAMEWORK

The EMIR 2019 reform put in place a complex regulatory structure with
different regimes for CCPs established in the EU (intra-EU CCPs) and for
those which provide services in the EU market but are established in third
countries (extra-EU CCPs). In this section, we provide a detailed analysis of
this two-pronged regulatory structure (see Table 3.1).

The first common EU regulatory framework for CCPs (EMIR) was estab-
lished in 2012, making the oversight of CCP activities a matter of generally
applicable EU regulation. The package was originally approved in July 2012
and came into force a month later (EMIR 2012). The EMIR 2012 regulation
introduced mandatory clearing of OTC derivative transactions via CCPs. It
defined a CCP as a “legal person that interposes itself between the counter-
parties to the contracts traded on one or more financial markets, becoming the
buyer to every seller and the seller to every buyer” (Smolenska 2017, p. 141).
EMIR regulated the operation of and access to CCPs and introduced rules for
access to the EU market by CCPs established in third countries.

EMIR introduced common rules for market entry for CCPs, that is, the con-
ditions which such financial institutions need to fulfil to meet the requirements
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for authorisation. These included specific rules such as the level of capital
requirements and governance standards. To allow for such a centralising
effect, the legislative instrument chosen was a regulation. Furthermore, EMIR
was adopted on the basis of Art. 114 TFEU, which grants the EU a general
competence for regulating the internal market, rather than the service-specific
Art. 53(1) TFEU, which was used in the case of MIFID (see Chapter 4 of
this volume). The use of this legal basis allowed the regulation to have more
far-reaching centralising effects, including granting specific supervisory com-
petences to EU bodies.

Despite this centralisation of rules, however, supervision remained sub-
stantially decentralised, as national competent authorities retained respon-
sibility for the application of the centralised regulatory requirements with
regard to intra-EU CCPs. In terms of the locus of supervision, EMIR did not
prescribe whether the domestic supervisor should be an independent agency
or the central bank, which led to the emergence of heterogeneous supervi-
sory architectures across the Member States. In half of the Member States,
including France, domestic CCPs are supervised by the central bank, while
in nine (including Germany, Austria and Poland) supervision rests with the
designated financial market authority. With regard to extra-EU CCPs, EMIR
established a general equivalence regime which allowed market access to
third-country CCPs if their home supervision met the requirements estab-
lished in EU rules. Under the equivalence regime, ESMA was responsible for
‘recognising’ third-country CCPs operating on EU territory on the basis of
a decision adopted by the European Commission (Arts. 13 and 25 EMIR). In
other words, extra-EU CCPs would formally continue to be supervised by their
respective home authorities, with the role of ESMA confined to verifying that
the conditions for continued recognition of the rules governing their behav-
iour, such as risk management, were “functionally equivalent” to EU rules.
Specifically, ESMA had the competence to assess whether there was a cooper-
ation agreement in place with the relevant supervisory authority, whether the
CCP was authorised in the third country and in full compliance with the rules,
whether the Commission adopted an equivalence decision and whether there
was a risk of money-laundering related to the activity (since 2015). The 2012
EMIR foresaw no direct role for ESMA in the oversight of EU CCPs. The EU
agency’s role was therefore limited to collecting information about any new
CCP authorisations and mediating when different national authorities disa-
greed over matters relating to the supervision of CCPs operating cross-border.
Therefore, although EMIR brought some form of harmonisation, overall the
regulatory structure remained decentralised for intra-EU CCPs and fragmented
for third-country CCPs (with their activity not being fully captured by the
regulatory structure).
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The 2019 reform of EMIR strengthens supervisory centralisation, although
in a differentiated manner. The regime for EU-based CCPs will continue to be
decentralised with a key role for the relevant domestic supervisor. However,
some partial elements of centralisation are introduced, such as the granting
of a strengthened supervisory role for cross-border colleges (networks of
supervisors) and an enhanced regulatory power for ESMA (the ‘internal
dimension’ of the regulatory structure). Instead, centralisation replaces the
fragmented regime for extra-EU CCPs in the ‘external dimension’ (see Table
3.1). Specifically, ESMA has acquired direct supervisory competences for
the authorisation, supervision and enforcement of regulations with regard to
central counterparties providing services in the EU market. The following
sections outline these two distinct regulatory outcomes in more detail.

3.3.1 The Internal Dimension: The Supervision of EU-based CCPs

Following the 2019 EMIR reform, the regulatory structure for intra-EU
CCPs will remain primarily decentralised with regard to the implementation
of the rules, that is, national authorities will continue to supervise the CCPs
established in the EU. However, despite the maintenance of a decentralised
structure, the 2019 EMIR reform introduces a number of marginal central-
ising features. Under the new rules, CCPs established in one of the Member
States will continue to be supervised by the domestic authority on the basis of
authorisations. Such authorisations are then valid across the entire EU territory
(Art.10(5), 14 and Art. 22 EMIR; ESMA 2019). However, the reform compli-
cates the regulatory structure by, to some extent, strengthening the suprana-
tional dimension: first, by enhancing the role of the CCP supervisory colleges
which were established under the 2012 EMIR regime, bringing together the
various authorities in the jurisdictions where a CCP operates; second, by
assigning ESMA new residual competences; and third, by specifying the role
of central banks in CCP supervision as opposed to financial supervisors, thus
intervening more intrusively in the decentralised structure. We explain these
marginal features of centralisation below.

First, under the new regulatory regime the (centralised) supranational
colleges gain more powers. While under the previous regime colleges were
only to be consulted regarding the authorisation and ongoing supervision of
intra-EU CCPs (i.e. they had no powers), under the 2019 EMIR if the com-
petent authority deviates from the college’s opinion it must explain why (Art.
19(4) EMIR, as amended). Thus, via the centralised colleges, various new
authorities gain influence over the ongoing supervision of CCPs, including: (a)
ESMA; (b) the competent authorities responsible for the supervision of large
clearing members of the CCP; (c) the competent authorities responsible for the
supervision of trading venues served by the CCP; (d) competent authorities
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supervising CCPs with which interoperability arrangements have been estab-
lished; (e) competent authorities supervising central securities depositories to
which the CCP is linked; (f) the relevant members of the ESCB responsible for
the oversight of the CCP and the relevant members of the ESCB responsible
for the oversight of CCPs with which interoperability arrangements have been
established; and (g) the central banks issuing the most relevant EU currencies
in which the cleared financial instruments are denominated. The inclusion of
central banks within the colleges reflects awareness by the legislator of the
impact CCP activities might have on monetary financial stability. The rules
governing the operation of colleges are centralised and published by ESMA
(ESMA 2019a).

Second, with the 2019 EMIR reform ESMA acquires some competences
vis-a-vis the ongoing intra-EU CCP supervision. Specifically, a new ded-
icated CCP Supervisory Committee is established within ESMA, which
brings together the national competent authorities but also includes full-time
independent members of the Supervisory Committee appointed by members
of ESMA’s Board of Supervisors, subject to approval by the European
Parliament. The CCP Supervisory Committee can assist national supervisors
in the exercise of their tasks, such as the drafting of relevant supervisory deci-
sions. EMIR thus allows for ‘opt-in’ centralisation of authority. While as a rule
the role of ESMA with regard to supervision of intra EU-CCPs remains advi-
sory, if the relevant national authority asks it to, the ESMA CCP Supervisory
Committee can act as a de facto supervisor. Such ‘opt-in’ centralisation of
supervision is allowed so national authorities may benefit from ESMA’s
resources or (centralised) expertise.

Third, the decentralised nature of the supervisory framework for intra-EU
CCPs is qualified by the fact that, unlike EMIR 2012, EMIR 2019 regulates
the institutional regulatory structure, delimiting the functions of the national
central bank and the independent supervisor in crisis scenarios. A specific
role is now foreseen for issuing central banks in crisis situations, meaning that
although supervision remains decentralised in normal times in periods of insta-
bility — at least for euro area countries — the ECB will have a specific role in
implementing crisis measures. The ECB has argued, however, that such a reg-
ulatory structure is fragmented as there is no harmonised role for the issuing
central banks in ongoing supervision. Over the course of the legislative process
the ECB has indeed argued that it should be endowed with a non-exhaustive
list of measures and tools, and it was encouraged to do so by the CJEU judg-
ment in the Location Policy case (Marjosola 2015; Draghi 2018).

Following the 2019 EMIR reform the regime for intra-EU CCP super-
vision remains formally decentralised, as the primary responsibility for
decision-making and enforcement remains with the domestic regulators of
each Member State. However, this decentralisation is qualified by: (a) parallel
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centralisation under cross-border supervision colleges; (b) opt-in centralisation
through the CCP Supervisory Committee of ESMA; and (c) centralisation of
the role of central banks in crises.

Table 3.1 The EU regulatory structure for CCPs after the 2019 reform
Centralised Decentralised Fragmented
Intra-EU substantive rules (EU regulation) supervision ongoing supervision by
CCPs supervisory colleges central banks

opt-in centralisation (ESMA)

crisis role of central banks

Extra-EU determination of the systemic nature oversight of
CCPs of third country Tier | CCPs non-systemic
supervision of Tier 2 CCPs third-country CCPs

(Tier 1)

3.3.2  The External Dimension: The Supervision of Extra-EU CCPs

EMIR 2019 creates a centralised supervisory structure for extra-EU CCPs
operating in the EU. Specifically, the reform establishes a two-tier regime
for third-country CCPs operating in the EU, with new supervisory powers
being centralised in ESMA, and in particular in the newly-established CCP
Supervisory Committee mentioned above. Under the 2012 EMIR regime,
ESMA’s powers of supervision over extra-EU CCPs operating in the EU terri-
tory were limited to monitoring the alignment of supervisory standards. After
2019, the regulatory and supervisory regime for extra-EU CCPs will be more
centralised than that for intra-EU CCPs, as ESMA has been granted powers of
direct supervision differentiating between different types of CCPs depending
on their systemic importance in the EU market.

First, EMIR 2019 centralises in ESMA the competence for the determi-
nation of the systemic nature of CCPs. The conditions for determining this
systemic relevance are established by EU regulations and include: the nature,
size and complexity of the CCP; the potential effect a disruption to the CCP’s
activities would have on financial markets; the structure of the CCP’s clearing
membership, including access to information in this regard; the substitutability
of the services provided by the CCP; and the CCP’s interconnectedness with
other EU financial structures (Art. 25(2a) EMIR). CCPs deemed non-systemic
by ESMA (Tier 1 CCPs) continue to be supervised by third-country authorities
as under the pre-reform regime. However, ESMA is assigned the compe-
tence to directly supervise ‘systemically important® CCPs (Tier 2 CCPs).
ESMA-supervised Tier 2 CCPs are also subject to stricter supervisory rules
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covering a wide array of issues, including margin requirements, liquidity risk
control, collateral, settlement and the approval of interoperability arrange-
ments under EMIR. Therefore, the new extra-EU CCP regulatory structure
endows ESMA with a Kompetenz-Kompetenz, that is, the ability to determine
— on the basis of specific criteria — whether or not it is the direct supervisor of
a given extra-EU CCP operating in the internal market.

Second, the 2019 reform centralises supervision over extra-EU CCPs by
endowing the newly-established Supervisory Committee with the same powers
national authorities have over intra-EU CCPs. In addition to the general powers
relating to fines and investigation, ESMA will now enjoy a special power to
withdraw recognition with regard to the important (Tier 2) extra-EU CCPs,
which would then require such entities to establish (relocate) in one of the EU
Member States. Hence, under certain circumstances, Tier 2 CCPs might be
obliged to relocate to a Member State and submit to the direct supervision of
a national authority should they wish to continue to provide their services in
the EU. We therefore observe a full centralisation of decision-making powers
by ESMA vis-a-vis systemically important third-country CCPs.

A related example of centralisation of regulatory structure over extra-EU
CCPs, which is nevertheless unlikely to be implemented, is included in the
‘no-deal’ Brexit planning foreseen by the European Commission in the case of
a disorderly withdrawal of the UK from the EU. Contingency plans foresaw
a centralised framework for the oversight of UK CCPs which, following the
execution of Brexit, would immediately become third-country financial insti-
tutions from the perspective of the other EU Member States. The special EU
regulations put in place foresaw that EU authorities would be granted special
and unprecedented powers under the emergency rules which would govern
financial transactions between the EU and the UK in the event of a no-deal
Brexit. The dedicated Commission Delegated Regulation grants special
monitoring powers to ESMA over systemically important CCPs (European
Commission 2018).

To sum up, EMIR 2019 has created a differentiated CCP regulatory struc-
ture in the EU. Different rules apply to intra-EU CCPs and extra-EU CCPs.
With regard to intra-EU CCPs, the supervisory structure remains decentralised
despite a limited strengthening of the role of ESMA and of the cross-border
supervisory colleges, together with some regulation of the oversight function
of central banks. With regard to extra-EU CCPs, a centralised framework is
established for CCPs considered systemically important in the internal market.
Below, we assess the extent to which this regulatory outcome can be explained
by (a) compatibility between centralised structures and the regulatory struc-
tures of the large Member States; (b) the European Commission’s entrepre-
neurial behaviour in transposing an international agreement; and (c) regulatory
competition between financial centres in the post-Brexit-referendum scenario.
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34 THE POLITICAL DIMENSION: EXPLAINING
THE EMERGENCE OF A DIFFERENTIATED
SUPERVISORY REGIME

In 2015, the Commission launched a ‘regulatory fitness’ check of the EMIR
legislation. The REFIT public consultation led the Commission to conclude
that within the industry there was broad support for the EMIR regime, and
that the existing regulatory framework only needed minor adjustments.
Following some of the comments emerging from the consultation, in 2017
the Commission launched a legislative proposal, EMIR ‘Refit’, to streamline
clearing and reporting obligations. The initiative was welcomed both by the
CCP industry and the UK Treasury (House of Lords 2017).

However, the UK’s decision to notify its intention to withdraw from the EU
as a consequence of the June 2016 referendum led the Commission to change
its approach to the regulation of CCPs. The possibility of having the largest
providers to the EU financial sector of clearing services located outside the
EU motivated a legislative proposal calling for a centralisation of the super-
visory framework for both extra-EU CCPs and intra-EU CCPs in June 2017.
The European Commission’s communications accompanying the legislative
proposal explicitly linked the prospect of Brexit with the need to centralise
supervision over CCPs (Arriba-Sellier 2019). For instance, in a 2017 commu-
nication to the EP, the Parliament and the Council, the Commission stated that:

... the foreseen withdrawal of the United Kingdom from the EU will have a signif-
icant impact on the regulation and supervision of clearing in Europe. At present, as
much as 75% of euro-denominated interest rate derivatives are cleared in the UK.
Derivatives denominated in some other Member States’ currencies are also cleared
in the UK. These transactions directly impact the responsibilities, including in the
area of monetary policy, of the relevant EU and Member State institutions and
authorities ... specific arrangements based on objective criteria will become neces-
sary to ensure that, where CCPs play a key systemic role for EU financial markets
and directly impact the responsibilities, including financial stability and monetary
policy, of EU and Member State institutions and authorities, they are subject to
safeguards provided by the EU legal framework. This includes, where neces-
sary, enhanced supervision at EU level and/or location requirements. (European
Commission 2017a)

Despite the fact that above all Brexit affects the regulation and supervision of
extra-EU CCPs (i.e. London’s CCPs will transform from intra-EU CCPs to
extra-EU CPPs if they continue to provide services in the internal market), in
its initial legislative proposal the Commission called for the establishment of
a centralised supervisory regulatory structure for both intra-EU and extra-EU
CCPs. The fact that the regime which emerged in the end creates a differen-
tiated regime leads us to analyse the negotiations and regulatory outcomes
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concerning the internal and external dimensions of supervisory centralisation
separately in the following sections.

3.4.1 Explaining the Regime for Intra-EU CCPs: National Resistance
to Supervisory Centralisation

The Commission’s initial legislative proposal involved a centralisation of the
supervision of intra-EU CCPs combining an extension of ESMA’s supervisory
powers with an expansion of the powers of the ‘Central Bank of Issuance’
(CBI). The CBI is the bank issuing the currency in which cleared transactions
are denominated, that is, the ECB in the case of euro-denominated transactions
(European Commission 2017b). The Commission explicitly linked the push
for supervisory centralisation to a need to avoid regulatory arbitrage within
the EU:

First, the growing concentration of clearing services in a limited number of CCPs,
and the consequential increase in cross-border activity, implies that CCPs in a small
number of individual Member States are increasingly relevant for the EU financial
system as a whole. Against this trend, the current supervisory arrangements relying
mainly on the home-country authority ... need to be reconsidered. Second, diverging
supervisory practices for CCPs ... across the EU can create risks of regulatory and
supervisory arbitrage for CCPs and indirectly for their clearing members or clients.

Brexit made this threat of intra-EU regulatory arbitrage even more plausible
as large financial centres like Paris, Frankfurt and Dublin entered into direct
competition to attract financial investment outflows from London. Due to its
geographical distribution (i.e. concentration in the UK), clearing is a particu-
larly delicate market segment in this regard, as the Commission explicitly
acknowledged:

The departure of the United Kingdom from the Single Market reinforces the urgent
need to further strengthen and integrate the EU capital market framework, including
on central counterparties (CCPs), investment firms and markets for initial public
offerings (IPOs). It also strengthens the need for further integration of supervision
at EU level. (European Commission 2017c)

One should note that within our theoretical framework an enhancement of
the supervisory powers of the central bank would equate to supervisory
centralisation for the eurozone countries — even if the overall structure of inde-
pendent supervisors remains decentralised — since EMU Member States share
a common ‘bank of issuance’. In the Commission’s initial proposal, however,
we find that two alternative projects for supervisory centralisation developed,
one giving power to ESMA and the other to the central banks (i.e. the ECB for
eurozone-based CCPs). The European Commission’s original proposal leaning
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towards strengthening the role of central banks was accompanied by an ECB
proposal to amend its statute to allow for such enhanced supervisory powers
(Arriba-Sellier 2019, p. 713). Arguing that disturbances in the functioning of
CCPs might impede the ability of the ECB to fulfil its mandate to maintain
price stability, the ECB proposed being given direct supervisory powers over
both intra-EU and extra-EU CCPs in the case in which the latter cleared signif-
icant amounts of euro-dominated transactions (European Central Bank 2017).
The initiative was coordinated with the EMIR reform proposal put forward by
the European Commission (Smolenska 2017; Arriba-Sellier 2019). The UK
reacted to the ECB’s proposal with suspicion, seeing it as an attempt to revive
Frankfurt’s ambition to impose a relocation to the eurozone of UK-based CCPs
clearing euro-denominated OTCs (House of Lords 2017).

Despite the Commission’s strong push for supervisory centralisation,
however, in the final agreement on the new EMIR legislation reached in 2019,
the provisions leading to a strengthening of ESMA and the ECB’s supervisory
powers were considerably watered down (Interview 1). With regard to intra-EU
CCPs, while all central banks (and therefore also the ECB) are granted some
additional supervisory powers, as discussed above, these only apply to crisis
situations. ESMA, meanwhile, gained limited supervisory powers and only at
the request of national supervisors. The supervision of EU-based CCPs there-
fore remains essentially decentralised at the Member State level. We argue that
two factors concurred in motivating this decentralised outcome. First, strong
resistance emerged within the Council from Germany and other Member
States to the uploading of supervisory authority to the EU level. Second, the
European Parliament opposed strengthening the ECB’s supervisory powers
(Arriba-Sellier 2019; Interview 2).

Within the Council, Germany took a leading position in opposing the
broadening of ESMA’s supervisory powers over intra-EU CCPs in an effort to
protect the prerogatives of domestic regulators. Other Member States, includ-
ing Austria, Spain and Sweden, backed the German position (Reuters 2017;
James and Quaglia 2019). During the negotiations, the German government
even suggested formally splitting the draft legislation in two and discussing
supervision of intra-EU and extra-EU CCPs separately (Brunsden and Stafford
2017). This came as little surprise as German authorities have always been
somewhat reluctant to see supervisory and regulatory powers over domestic
entities uploaded (see, for instance, Deutsche Bundesbank 2014; German
Federal Government 2014; Moloney 2017). Already in 2011 during the nego-
tiations on the first EMIR package, Germany presented a joint amendment
with the UK stating that national competent authorities, and not EU agencies,
should retain the power to authorise and supervise CCPs operating in their
domestic markets (Financial Times 2011a). This view was also shared by
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the Deutsche Borse Group, owner of the German CCP European Commodity
Clearing (ECC). According to Deutsche Borse:

CCPs already today have established a supervisory college including all relevant
European supervisory authorities. This well-functioning college structure, with
well-established relationships and well-experienced NCAs, should be continued
and not changed to direct supervision by ESMA. (Deutsche Borse Group 2017, p. 3)

Apart from this general concern about uploading supervisory and regulatory
powers over domestic financial entities to the EU level, the German opposition
to centralisation should be seen in the context of the competition to attract
financial firms relocating from London after Brexit. In fact, over the course of
Brexit negotiations (2016-2019), national supervisory authorities of countries
hosting large financial centres, like Germany, France, Luxembourg and Ireland,
engaged in a process of regulatory fine-tuning aimed at making their domestic
markets more attractive to prospective foreign investors (Howarth and Quaglia
2018; Grossule 2019). This dynamic created strong incentives for regulatory
and supervisory leniency, with a regulatory race to the bottom within the EU
potentially ensuing (Friedrich and Thiemann 2017; Arriba-Sellier 2019). Of
course, the implementation of this ‘neo-mercantilist’ strategy is conditional
on the retention of ample supervisory powers by national supervisors. This in
turn explains the strong resistance to supervisory centralisation over intra-EU
CCPs coming from Germany. Even though France and the Netherlands were
more supportive of a strengthening of ESMA’s supervisory powers (Interview
1), vetoes by Germany and other Member States within the Council prevented
the emergence of a consensus, therefore leading to a decentralised outcome.

The EU legislators also watered down the proposal to grant enhanced super-
visory powers over CCPs to central banks (such as the ECB). In the agreement
reached between the Council and the European Parliament, the scope of central
bank supervisory powers was restricted to CCPs located in third countries and
crisis scenarios, and even then with serious limitations (Arriba-Sellier 2019).
The European Parliament also resisted the ECB’s push for more supervisory
powers for reasons related to the accountability of the supervisor (Interview
2). In fact, the European Parliament secured for itself considerable powers
over the process of selection and oversight of the members of ESMA’s CCP
Supervisory Committee, powers that it does not have over the ECB. For this
reason, the EP was more positive about strengthening the CCP Supervisory
Committee than that of the ECB.

Disappointed with the marginal extension of its supervisory powers, the
ECB withdrew its initial proposal for an amendment of its statute, blaming
the failure on Member State reluctance to shift supervisory authority over
EU-based CCPs away from national regulators (Brunsden and Jones 2019).
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In a harshly-worded letter to the Council, the ECB complained that under the
new framework it would not enjoy sufficient supervisory powers over CCPs
established within the EU and would therefore lack power over a considerable
amount of euro-dominated transactions (European Central Bank 2019).

3.4.2  Explaining the Regime for Extra-EU CCPs: The Role of the
Commission as Policy Entrepreneur and the Neo-Mercantilist
Competition Between Financial Centres after Brexit

The Brexit referendum, and the consequent spectre of the departure of
a substantial part of the CCP industry from the EU, turned the regulation of
extra-EU CCPs into a hotly-debated negotiating issue. In its initial proposal,
the Commission planned to give ample regulatory powers over extra-EU
clearing houses to ESMA and the relevant CBI. The proposal also envisaged
a possibility for ESMA and the CBI to force the relocation of systematically
important extra-EU CCPs (the so-called ‘Tier 2°) if they cleared a considerable
amount of transactions in an EU currency. This proposal amounted to “a sig-
nificant centralisation of financial supervision in critical areas” (Arriba-Sellier
2019, p. 709). The European Commission referred to Brexit and the ensuing
risk of regulatory arbitrage as the main driver of the reformist initiative:

there is a risk that changes to the CCP rules and/or regulatory framework in a third
country could negatively affect regulatory or supervisory outcomes, leading to
an un-level playing field between EU and extra-EU CCPs and creating scope
for regulatory or supervisory arbitrage ... Moreover, a substantial volume of
euro-denominated derivatives transactions (and other transactions subject to the EU
clearing obligation) is currently cleared in CCPs located in the United Kingdom.
When the United Kingdom exits the EU, there will therefore be a distinct shift in the
proportion of such transactions being cleared in CCPs outside the EU’s jurisdiction,
exacerbating the concerns outlined above. This implies significant challenges for
safeguarding financial stability in the EU that need to be addressed. (European
Commission 2017d)

The UK was understandably very critical of the proposal, particularly the
aspects of it related to a forced relocation of CCPs. Summarising the position
of the cabinet, the UK Economic Secretary argued that “The Government does
not support the inclusion of location requirements for substantially significant
third-country CCPs in the proposal. A location policy is inconsistent with
[a global approach to CCP regulation] and would risk fragmenting global
derivatives markets” (House of Lords 2017).

However, after the Brexit referendum the UK de facto lost its veto power
over financial regulation negotiations and in the final stages withdrew from
the EMIR negotiations altogether. This is in stark contrast with the cases of
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earlier post-crisis reforms like Solvency II, AIFMD, EMIR 2012 and MIFID
II, over which the UK had succeeded in exerting a decisive influence, lever-
aging its unparalleled regulatory expertise (for a detailed analysis, see City of
London 2016). For instance, in the case of EMIR 2012 the negotiating effort
by the UK Chancellor George Osborne prevented both the centralisation of
supervision for intra-EU CCPs and the adoption of a regulatory design penal-
ising UK-based CCPs vis-a-vis their eurozone counterparts (Financial Times
2011b). The UK was not alone in criticising the relocation policy requirement.
Negative opinions on the forced relocation of euro-denominated derivatives
also came from the US-based International Swaps and Derivatives Association
(ISDA) and from FIA (FIA 2017; ISDA 2017).

Compared to the case of intra-EU CCPs, the decisive driver of supervisory
centralisation was the fact that in the case of extra-EU CCPs both France and
Germany supported a strengthening of ESMA’s mandate. This support should
again be seen in the context of the ‘neo-mercantilist’ competition between
EU financial centres to attract firms relocating from London (Quaglia and
Howarth 2018, p. 1118). France’s position stemmed from a hope that the
imposition of strict regulatory requirements would push UK-based CCPs to
relocate in the EU. Already in 2009, a confidential document addressed to the
Minister of Finance, Christine Lagarde, mentioned euro-denominated clearing
as a strategically important segment for the euro area and for France, advising
the government to ask for a forced relocation of these activities to the eurozone
(James and Quaglia 2019, pp. 7-8). In June 2016, a few days after the Brexit
referendum, the French President, Francois Hollande, explicitly called for
a relocation of euro-denominated clearing to the EU (Financial Times 2016).
For his part, the head of Banque de France suggested that LCH, the clearing
house controlled by the London Stock Exchange, should develop interest rate
clearing services in Paris (Financial Times 2018b). While Germany initially
did not have a strong preference on the issue of CCP regulation, since 2016
and amid pressure from Deutsche Borse, the government started pleading
for a forced relocation of euro-denominated clearing (Batsaikhan et al. 2017;
James and Quaglia 2019). For instance, the Minister of Finance, Olaf Scholz,
argued that “To minimise risk for financial stability, it is indispensable that
[the central clearing of euro-derivatives clearing] is subject to strong regula-
tion and supervision in full conformity with EU standards” (Financial Times
2018a). The French and German financial lobby groups Paris Europlace and
Frankfurt Finance were also at the forefront of this effort to attract financial
investment from London to increase competitiveness.

The joint support by the Commission, the European Parliament, France
and Germany allowed ESMA to acquire considerable supervisory powers
over extra-EU CCPs under the new EMIR regulation (Arriba-Sellier 2019).
However, the system became more complex since ESMA was awarded more
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supervisory leverage over extra-EU CCPs than over intra-EU CCPs. Instead,
an intervention by the Council and the European Parliament led to a mitigation
of the initial proposal concerning the forced relocation of extra-EU CCPs,
a move welcomed by both the UK authorities and UK-based CCPs (UK HM
Treasury 2018).

Hence, while the removal of the UK as a veto player explains the enhanced
supervisory centralisation over extra-EU CCPs, the lack of support within
the Council for supervisory centralisation of intra-EU CCPs explains the
decentralised outcome. These shifting preferences within the Council should
in turn be seen in the context of the ‘neo-mercantilist’ ‘battle’ among differ-
ent financial centres within the EU to attract financial firms relocating from
London (Howarth and Quaglia 2018). The changing attitude of the German
government is particularly telling in this regard. While, on the one hand,
Germany favoured the establishment of a centralised supervisory framework
for UK-based CCPs as this would lead them to relocate within the EU, on
the other hand, by retaining ample supervisory powers over domestic CCPs
Germany could still tailor its regulatory framework to the demands of prospec-
tive financial investors.

3.5  DISCUSSION OF HYPOTHESES AND
CONCLUSION

In this chapter we have shown how the emergence of a differentiated super-
visory framework for intra-EU and extra-EU CCPs in the context of the 2019
reform of EMIR can be explained by looking at the preferences of five decisive
actors: the European Commission, the European Parliament, the ECB, France
and Germany. We have argued that two interrelated factors were decisive in
leading to the differentiated supervisory framework emerging as a result of the
EMIR 2019 reform: an alignment of preferences between France and Germany
generated by a ‘neo-mercantilist’ dynamic of competition to attract financial
investment from the UK (Quaglia and Howarth 2018, p. 1118); and the Brexit
referendum. First, even if the EMIR did not require unanimity, centralisation
would only have been possible if it was compatible with the preferences of
France, Germany and the European Parliament. While such preference align-
ment came about in the case of extra-EU CCPs, in the case of EU-based CCPs,
resistance by Germany and other Member States within the Council prevented
supervisory centralisation. As a result, the supervisory framework for intra-EU
CCPs remains decentralised at the domestic level, with centralised EU agen-
cies only playing an auxiliary role in supervision. Second, the Brexit process
and the consequent prospect of a departure of the largest provider of CCP
services to the EU acted as a regulatory shock with a profound impact on
the CCP regulatory framework. However, it allowed for a greater alignment
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of preferences with regard to the centralisation of supervision of extra-EU
CCPs. In this final section, we evaluate the level of supervisory and regulatory
centralisation achieved from the point of view of two of the perspectives pre-
sented in the theoretical chapter: the horizontal international and the vertical
international perspectives.

3.5.1 CCP Regulation and the Vertical International Perspective

The EU regulatory structure for CCPs was first established in response to
a joint agreement reached at the G20 level in Pittsburgh in 2009. Coherently
with the vertical international perspective, this common international pressure
played out differently at the EU level and at the domestic level of each Member
State. In this regard, our analysis is particularly relevant to assessing the plau-
sibility of hypotheses 3 and 5.

Our findings are relevant to hypothesis 3 in that we find that the preferences
of large Member States had a decisive impact on regulatory and supervisory
outcomes. However, unlike in 43, we do not find compatibility with the formal
domestic regulatory structures of Member States to be the decisive factor in the
formation of such preferences. In fact, if hypothesis 3 were accurate we would
expect large Member States to support the designing of supranational regula-
tory institutions matching their domestic regulatory frameworks. In the case of
CCP regulation and supervision there is a great deal of heterogeneity between
Member States in terms of their domestic structures. In some Member States
CCPs are regulated by the central bank, in others by domestic financial regu-
lators and yet in others there is a more dispersed supervisory system with both
the financial regulators and the central bank sharing competences. Looking
in more detail at the domestic regulatory structures of France and Germany,
we see that the former has a diffused supervisory framework in which the
Banque de France shares competences with two regulators (Autorité des
Marchés Financiers and Autorité de Controle Prudentiel), whereas in Germany
the domestic market watchdog BaFIN has the core of the competences, with
a more marginal role for the Bundesbank. If hypothesis 3 were to apply to our
case we would expect Germany to strongly support an uploading of supervi-
sory authority over EU-based CCPs to ESMA, as this would closely match
its domestic supervisory architecture. Instead, we would expect the French
position to be more ambiguous. However, the preferences of both countries do
not seem to align with these expectations. In fact, Germany strongly opposed
supervisory centralisation for intra-EU CCPs in the EU-level supervisor, while
France was more positive about a centralised solution, specifically including
strengthening the role of the central bank. Concerning the supervision of
extra-EU CCPs, the positions of these two countries seem to match hypothesis
3 more closely. In fact, both countries supported a centralised framework with
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a strengthening of ESMA that was compatible with their domestic regulatory
frameworks, as it would not require any modification of the existing supervi-
sory structures. However, our analysis has also allowed us to highlight that
Member States’ preferences are not solely influenced by the formal design
of their domestic regulatory structures. Instead, other factors related to their
domestic economies, like the desire to foster the competitiveness of their
financial sectors, seem to play a more decisive role in shaping Member States’
preferences. In fact, France and Germany also supported the centralisation of
the supervisory framework for extra-EU CCPs within ESMA in the hope that
the creation of a centralised supervisory framework for UK-based CCPs would
lead them to relocate part of their activity in the EU, with Paris and Frankfurt
set to profit from this dynamic.

Our findings also refine hypothesis 5, which posits that the Commission
might exploit international agreements to increase its own institutional role in
financial regulation, thereby leading to centralisation. To the extent that ESMA
is an EU agency exercising power delegated by the European Commission and
over which the latter exercises oversight, a strengthening of ESMA equates to
a strengthening of the Commission. In line with the argument developed in the
introduction to this volume, we have found that the Commission was able to
strategically use its power of legislative initiative to propose measures leading
to supervisory centralisation. This happened in the cases of both the 2012
EMIR and the 2019 EMIR reform. In the case of the 2012 EMIR, which we
have briefly touched upon in this chapter, the Commission seized the opportu-
nity created by the international agreement reached by the G20 on the clearing
of OTC derivatives to table a legislative proposal giving the newly-established
ESMA supervisory powers over CCPs. Even though the proposal did not then
succeed in gaining support from the European Parliament and the Council,
the swift legislative initiative by the Commission was nevertheless a decisive
driver of regulatory centralisation. In the case of the 2019 EMIR reform too,
the Commission seized the opportunity created by another exogenous event
— the decision by the UK government to withdraw from the EU — to launch
another legislative proposal to centralise the supervisory structures for both
intra-EU and extra-EU CCPs. Again, even though centralisation was resisted
by the EU Council, the legislative initiative allowed the European Commission
to pursue supervisory centralisation in the context of Brexit, allowing for a pro-
found reform of the supervisory regime for extra-EU CCPs.

However, the Commission was not the only EU institution playing a decisive
role in shaping financial regulation and neither did it only pursue centralisation
in areas which it formally controls. In fact, in our case study covering the inter-
nal dimension of supervisory centralisation we have shown how bureaucratic
competition might ensue between different EU institutions seeking to gain
supervisory powers over specific market segments (James and Quaglia 2019).
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In the case of EMIR, two alternative projects did emerge, one giving supervi-
sory powers to the ECB and the other to ESMA. In the end, quite puzzlingly,
the newly-created ESMA ended up acquiring more supervisory powers than
the all-powerful ECB. The European Parliament played a decisive role in
determining this outcome, as it supported strengthening ESMA rather than
the ECB (on the role of the European Parliament, also see Chapter 2 of this
volume). This preference can be explained by the fact that under EU law the
Parliament can exercise greater oversight over ESMA (an EU body) than over
the ECB (an independent and institutionally insulated EU institution). Such
powers of oversight include specific accountability arrangements relating to
appointments and to the institutional budgets. In fact, although the regime for
intra-EU CCPs would prima facie appear to be decentralised (formal powers
remain with the national competent authority), as a result of bureaucratic com-
petition and diverging views regarding accountability within the regulatory
structure, we have identified a diffused regulatory structure which combines
elements of decentralisation (formal powers) with centralisation (expertise,
auxiliary advice). We argue that intra-EU agency competition is decisive in
explaining this fragmented outcome (Busuioc 2016). This allows for a refine-
ment of hypothesis 5, which suggests that the European Commission is the
primary EU-level policy entrepreneur supporting centralisation, as it would
lead to its institutional empowerment. Instead, we have shown that multiple
EU agencies might engage in this process, supporting alternative models of
centralisation. Furthermore, we have found the European Commission to be
the only EU institution with a general preference for centralisation, even if it
does not directly lead to an enhancement of its own powers.

3.5.2  CCP Regulation and the Horizontal International Perspective

The fact that the CCP industry is heavily concentrated in the UK makes the
study of its post-Brexit regulation particularly relevant for the horizontal inter-
national perspective, which focuses on the impact that competition with other
global financial centres has on EU regulatory structures. In fact, by potentially
turning the largest financial centre in Europe from a member of the EU into an
extra-EU financial centre, the Brexit referendum could increase the horizontal
competition between the EU and the UK.

The uncertainties related to the Brexit process provide a particularly inter-
esting assessment of hypothesis 6, which argues that growing regulatory com-
petition between financial powers prompts regulatory centralisation in other
actors’ internal regulatory structures. We find this claim to be disconfirmed by
our empirical analysis. In fact, once the Brexit process is brought to comple-
tion, the UK will become a (regulatory) financial power in direct competition
with the EU, even if its CCPs may remain an essential component of the EU
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financial infrastructure. Following hypothesis 6, the close interconnection
between the two financial centres would create strong incentives for the cen-
tralisation of supervisory and regulatory structures within the EU. However,
our analysis of the infernal dimension of supervisory centralisation shows an
opposite outcome, which can be explained as follows. Despite the fact that
the Commission, the Parliament and the ECB all supported the establishment
of a centralised regulatory and supervisory framework for EU-based CCPs,
explicitly citing the threat of growing regulatory competition from the UK as
areason for this centralisation, resistance by Member States within the Council
prevented the establishment of a centralised framework. This resistance is in
turn explained by the desire to attract financial investment outflows from the
UK. Where we observe centralisation, however, is with regard to the CCPs
which provide services in the EU market but which are established in third
countries (like the UK CCPs, which will become extra-EU once the Brexit
process is brought to completion).

This latter observation allows us to assess the plausibility of hypothesis
7, according to which a high degree of transnational regulatory arbitrage by
financial firms will lead to more coordination of supervisory and regulatory
structures in order to reduce the scope for arbitrage. We find that the regu-
latory preferences of the Commission align with this hypothesis. In fact, the
Commission justified its legislative initiative to centralise the supervisory
framework for both intra-EU and extra-EU CCPs on the ground that Brexit
increases the scope for regulatory and supervisory arbitrage, and therefore
called for the establishment of a more centralised framework. However,
reducing regulatory and supervisory arbitrage did not seem to be a concern
for Member States within the Council, at least in the case of intra-EU CCPs.
Instead, Member States supported a decentralised supervisory framework
for two reasons: first, to protect the prerogatives of domestic regulators; and
second, in the hope that this might help them tailor domestic supervisory
standards on the needs of potential investors. Rather than reducing the scope
for regulatory arbitrage, this ‘neo-mercantilist’ strategy is further increasing
it, potentially leading to a race to the bottom between EU countries in terms
of supervisory standards. On the other hand, the centralisation of supervi-
sion over extra-EU CCPs confirms hypothesis 7, as growing concern with
regulatory arbitrage between the EU and the UK led to the establishment of
a centralised structure with regard to third-country CCPs providing services in
the EU market.
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NOTE

1. By ‘neo-mercantilism’ we mean any activist effort by governments or other state
actors to favour the international competitiveness of domestic sectors or firms
deemed strategic.
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