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CROSS-BORDER MOBILITY OF PERSONS
AND GOODS DURING PANDEMICS

Exposing Normative Duality in International Law

Pedro A. Villarreal

The regulation of movement across territorial borders was a core feature of
public health responses to the COVID-19 pandemic, considering the unprec-
edented degree of restrictions on international travel and trade implemented
during the crisis.! During the pandemic, travel restrictions were at their peak
on the week of 15-21 June 2020. At that point, of the 174 Member States
of the United Nations International Organization of Migration (IOM), 130
(i.e., 75%) reported total entry restrictions to travelers from either one or
several countries, another 21 (12%) held conditions for entry of travelers,
and only 23 (13%) reported no restrictions to travel whatsoever.? In the case
of trade, by the second and third quarters of 2020, 124 restrictions of trade
in services and 58 export restrictions directly related to COVID-19 had been
identified.?

The World Health Organization (WHO)’ International Health Regula-
tions (IHR) of 2005 enshrine broad legal criteria for restrictions on the entry
of persons and goods in the territory of countries during disease outbreaks.
Each subject falls under the purview of a different legal regime. What results
is a normative duality, wherein international rules on the cross-border move-
ment of goods—with the General Agreement on Tariffs and Trade (GATT)
of 1947 and the World Trade Organization (WTO) at the core—are more
sophisticated than rules on the international mobility of persons, which
centre mostly on soft law documents. Furthermore, neither the legally bind-
ing Constitution of the IOM nor the Refugee Convention of 1951 regulate
international movement as such. Rather, the former gives said organization
the mandate to generally support persons in need of migration to countries
willingly accepting them;* whereas the latter determines instances in which
states must accept persons seeking refuge in a foreign country, which must be
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granted on the basis of threats to life and freedom they may be subjected to
in a different country.® There is a greater onus of justification for restrictions
on trade as opposed to restrictions on cross-border travel of persons; with the
latter, there is much less clarity on the evidentiary thresholds to be met. This
chapter critically assesses this normative duality with a focus on vaccine pass-
ports and their legal consequences for the international mobility of persons,
contrasting it with the more robust criteria for sanitary certificates for goods.

29.1 Regulating International Travel and Trade
during Pandemics

Communicable disease control has been among the historical reasons for
denying travelers entry into a country. Even before the debacle with interna-
tional mobility during the COVID-19 pandemic, the increase of sea and air
travel and trade brought with it an uptick in the likelihood of the cross-border
spread of disease.® A major point of contention is whether and to what extent
restricting transit across borders is effective at mitigating the spread of com-
municable diseases. Absent effective vaccines and other medical treatments,
mobility restrictions are one of the tools available alongside other public
health measures. Data has shown how mobility restrictions were effective
during the COVID-19 pandemic when adopted in conjunction with other
non-pharmaceutical interventions.” But when adopted bluntly, such restric-
tions may unnecessarily disrupt key aspects of pandemic response. Although
it did not reach the status of a pandemic, the West African Ebola crisis of
2014 highlighted how measures restricting travel can hamper the interna-
tional delivery of humanitarian assistance to countries experiencing health
emergencies, while eliciting a broader economic impact and increasing the
stigma of local populations.?

Assessing the legality of the restriction of mobility across borders is con-
tingent upon whether it involves a person, i.e., a traveler, or a tangible good.
Here, the normative duality is blatant. International trade law has been
shaped through the obligations of the GATT since 1947. All States Parties
must conform with the GATT’s provisions on how to impose restrictions
on imports and exports of goods. Importantly, the preamble of the GATT
enshrined the goal of gradually lifting the restrictions on international trade,
including tariffs and border controls, as one of its key tenets. Thus, decisions
restricting trade under the argument of protecting against the spread of com-
municable diseases must fulfil common minimum criteria. These criteria are
addressed later. The core goal is to grant stability to the course of interna-
tional trade.

In contrast, the regulation of international travel does not have a func-
tional equivalent to the GATT. The multilateral agreement fostering regula-
tory coordination, the Convention on International Civil Aviation (“Chicago
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Convention”) of 1944, is focused on air travel and does not impose any
substantive limitations on how states limit movement across borders. In turn,
the conventions within the purview of the International Maritime Organiza-
tion regulate traffic by sea undertaken for commercial purposes, mostly the
transport of goods. The only rules governing restrictions imposed on inter-
national travel due to the cross-border spread of disease are found in the
WHO?’s International Health Regulations (IHR) of 2005. Particularly, the
THR (2005) is the outcome of the 2002-2003 SARS crisis. Back then, in light
of the reluctance by the Chinese government to openly share information
on the nature of the disease, and facing the cross-border spread of a novel
communicable disease, the WHO Director-General recommended against
traveling to affected areas—including China and Canada.’ This practice was
lauded afterwards as an assertion of authority by the WHO in times of need,
despite its not having the explicit mandate to do so. Drawing lessons from this
experience, Article 43 THR (2005) now obliges states to refrain from impos-
ing restrictions on travel and trade that are more restrictive than necessary.
The key legal analysis is how to properly gauge “necessity”. Conditioning
entry into a country to showing proof of vaccination or other prophylaxis is
allowed for under the IHR (20035). It is within the leeway of a state’s authori-
ties to decide whether to request them or not.

29.1.1 International Law on Vaccine Passports and Import/Export
Health Certificates: Overview

The normative duality in the treatment of persons and goods is visible in how
a similar scenario is split in two different, albeit not opposing, legal direc-
tions. When persons and goods arrive at a territorial border, a number of
domestic migration and trade laws are triggered, with each legal regime fol-
lowing different paths. Both proof of vaccination or prophylaxis and health
certificates for agricultural goods'® may be legally requested from travelers
and goods, respectively, as means to protect a population from the potential
cross-border spread of diseases.

In the case of agricultural goods, including products derived from animals,
import or export licenses can be a requirement for moving them across bor-
ders. Should the interested party, either a physical person or a company, fail
to show such a license, the good in question may not be legally imported or
exported. Complying with minimum sanitary standards is among the condi-
tions for issuing those licenses, the purpose of which is to ensure that animal-
derived goods are disease-free. These standards fall under the purview of the
WTO’s Sanitary and Phytosanitary Agreement, and there is an overlap with
a number of criteria for animal health developed by other organizations, such
as the World Animal Health Organization (WOAH).!"" Under these criteria,
the onus is on national authorities to demonstrate that, first, these permits and
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their features fulfil a public policy goal like the protection of health or the
environment and, second, that these permits are the least restrictive alterna-
tive. Trade in services is still, notwithstanding electronic commerce, primar-
ily an in-person activity.'> The in-person supply of services contingent upon
international mobility is not regulated under the GATT but rather under the
General Agreement of Trade in Services (GATS). Under its Article XIV, states
may adopt restrictions necessary to protect, among other things, “animal
or plant life or health”. “Services trade costs” are a side effect of mobility
restrictions ranging from blanket travel bans or border closures to specific
visa and quarantine requirements.'?

In the case of the international mobility of persons, migration and customs
officials at the border have considerable leeway in deciding who may enter
the country. Authorities may require a proof of immunization—a “vaccine”
or “immunity” passport—meeting certain features when attempting to enter
a country. Similar to how they may be legally required at the national, pro-
vincial, and local or municipal level as a condition for conducting specific
activities,'* proofs of vaccination as a condition of entry into a country have
been imposed during the COVID-19 pandemic either to travelers from all
countries—with exceptions allowed for countries due to economic or polit-
ical considerations—or, alternatively, on the basis of persons’ presence in
particular countries or regions with high rates of transmission. Moreover,
demanding proof of vaccination as a condition of entry is certainly possible
during non-pandemic times, for example, against yellow fever, and even for
travelers from countries with no reports of an active spread of the disease."
A key challenge when adopting restrictions on international travel is how to
assess evidence on their effectiveness in mitigating the cross-border spread of
a disease, when such evidence is absent or inconclusive. This raises the ques-
tion on whether the precautionary principle is warranted and, if so, to what
extent. Said principle, originally devised in the environmental field, affirms
that when there is a threat against, for instance, public health, insufficient
scientific evidence does not impede states from taking measures offering the
highest level of protection against the possible source of the threat.!® The pre-
cautionary principle might lead to restricting international travel or trade!”
for protecting the population against the risk posed by a disease with the
potential for cross-border spread, even when available evidence either on is
inconclusive. Nevertheless, in order to apply the precautionary principle, a
particular risk must be identified at least prima facie through scientific evi-
dence.!® Deciding what the acceptable level of risk, however, involves not
only technical/scientific considerations but rather also economic and political
factors. There is, therefore, no universally accepted threshold for determin-
ing from which point onwards in a threat the precautionary principle should
apply. Different societies may decide upon different levels of threat that they
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are willing to accept. From a legal point of view, when restrictive measures
are adopted under a precautionary principle, there must be an explanation
provided on why they are necessary given the absence of alternatives, and
proportionate in light of their benefits outweighing their costs."’

As for different degrees of restrictiveness, during the COVID-19 pandemic
states adopted measures affecting the movement of persons and of goods
across borders seldom seen during “ordinary” periods. The two most atypi-
cal measures were arguably export restrictions?® and restrictions on the right
of persons to return to their countries of origin or residence due to blan-
ket travel bans that prevent people from either leaving or from entering a
particular country.?! Both fulfilled nationalist goals: export restrictions were
imposed under the justification of the need to maintain scarce resources in
the country, whereas refusal of the right to return to one’s country was based
on the justification of keeping persons present in areas with high transmis-
sion of COVID-19 from importing the disease into their countries. The legal-
ity of both these instances of restrictions of international travel and trade was
highly contested.

There are visible disparities in terms of the legal requirements when con-
ditioning the entry of goods or persons in a country on grounds of public
health. Over time, the regulation of trade has become ever more sophisti-
cated—and, arguably, convoluted—than that of international travel. For
instance, if and when an import/export certificate places an unreasonable
burden on goods from a particular state, the latter can resort to dispute set-
tlement at the WTO. Existing case law in the field has addressed the intrica-
cies of how exactly these import/export certificates must achieve the proper
balance between protecting public health and not being more restrictive of
trade than necessary. Specific criteria are found in the dispute India—Agri-
cultural Products.?* The dispute emerged after the government of the United
States of America challenged a measure by the Indian government banning
imports of US poultry products—which, under WTO law, are classified as
“agricultural goods”—on the basis of a zoonotic risk. This happened follow-
ing the notification of highly pathogenic avian influenza in parts of the US.
While the Indian government argued that the measure was adopted for pre-
venting the further spread of avian influenza across poultry and, potentially,
humans, the US government disagreed with the blanket import ban. In its
report, the Appellate Body affirmed that the onus for offering proper scien-
tific evidence justifying the restriction lay with the Indian government. As it
did not uphold the criteria in the matter, namely, those within the WOAH’s
Terrestrial Code, India failed to meet the relevant provisions of the Sanitary
and Phytosanitary Agreement. In fact, the Appellate Body went as far as
scrutinizing the scientific arguments put forward by the Indian government,
deeming them insufficiently sound for justifying a ban of poultry products



346 Pedro A. Villarreal

from across all of the United States of America. Consequently, India’s import
ban was deemed to be in breach of the WTO’s Sanitary and Phytosanitary
Agreement. At the moment of writing, however, the Indian government has
yet to fully conform its policies to as required by the decision of the WTO’s
Dispute Settlement Body.??

By contrast, there is no case law at the international level dealing with
restrictions on international travel on grounds of the protection against the
cross-border spread of disease. This may be explained by several factors.
First, until before COVID-19, there was a relative infrequency of epidemics
and pandemics and an overall decreasing burden of disease posed by com-
municable diseases.?* The theory of epidemiological transition first developed
by Abdel Omran in 1971 posited a steady downward trend in the incidence
and prevalence of communicable diseases.?* Although by 2019, these dis-
eases were still a considerable threat, the downward trend had been generally
steady throughout the second half of the 20th century and the beginning of
the 21st.2¢ As highlighted by COVID-19, however, the trend was and contin-
ues to be subject to the continuous risk of new and re-emerging diseases.?”
Second, only states and not individuals have standing under Article 56 ITHR
(2005).2% There are a few instances of national court cases dealing with travel
restrictions due to the COVID-19 pandemic, but none have been settled cit-
ing international standards. Instead, what is available internationally is soft
law, by way of legally non-binding recommendations issued by the WHO
Director-General. In public health emergencies of international concern
declared so far under the IHR (2005), recommendations have been issued
against imposing travel restrictions. Several scholars criticize how states con-
stantly disregard the WHO’s recommendations on international travel when
responding to disease outbreaks occurring in other countries, be they HIN1
Influenza, Ebola, or COVID-19.” Thus, when the spread of the SARS-CoV-2
virus was first declared to be a public health emergency of international con-
cern on 30 January 2020, the WHO—on the basis of advice given by an
Emergency Committee composed of external experts—recommended against
adopting travel restrictions to respond to the threat.>® A group of legal schol-
ars opined that travel restrictions imposed in the wake of this event were a
violation of the IHR (2005) because, among other reasons, “evidence belies
the claim that illegal (sic) travel restrictions make countries safer”.>! The evi-
dentiary basis cited for such an argument referred to past events, particularly
the spread of influenza and of the Ebola virus.

The conflation of evidence related to different pathogens when assessing
the effectiveness of travel restrictions leads to misleading legal reasoning. An
open question is whether and how restrictive measures can be justified under
the precautionary principle, when evidence of effectiveness is unavailable or
inconclusive. Beyond this debate, on 1 May 2020, the WHO revised its pre-
ceding stance on international travel and recognized that states may impose
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those restrictions, albeit through risk assessments balancing public health
needs with their socioeconomic impact.

29.2 Critically Assessing Legal Duality between International
Travel and Trade

While there are parallelisms in the regulation of both international travel
and trade, closer scrutiny displays a duality in the legal requirements within
each regime for conditioning the entry of persons. Two nuances can be
highlighted: 1) the question of how exactly international travel and trade in
goods are restricted and 2) what the burden of justification, or lack thereof,
might be. International travel and trade may be legally restricted to different
degrees, falling within a wide spectrum. Thus, for example, “blanket” travel
and trade bans both stand at the highest end of the restrictiveness spectrum.
On the other side, there is the absence of barriers either through free trade
agreements reducing tariffs to zero® or the elimination of all routine border
controls for persons as in the Schengen Area.** Standing in the middle of
these two options is the requirement to demonstrate the disease-free status
of either a good or a person. These types of measures are available for states
under both the GATT and the IHR (2005)% and can be considered functional
equivalents in their respective fields.

In terms of the expected justification for these mid-level travel and trade
restrictions, while there is no mathematical formula, the degree of restrictive-
ness is correlated with how high the burden of proof for demonstrating its
necessity will be. Through its case law, the Appellate Body of the WTO has
shaped legal criteria on how to properly frame the requirements of health
certificates for agricultural goods.

Similarly, migration authorities may require travelers to show a proof of
immunization or prophylaxis when they wish to transit through or visit a
country. This is allowed under the IHR (2005),?¢ though they quite explicitly
limit their scope to international travelers, understood as persons not hav-
ing the intent to establish temporary or permanent residence in a country.
In the latter case, states have considerable leeway in how they will regulate
the residence status of persons. The IOM Constitution has a limited reach,
as it confirms states’ leeway in terms of defining “standards of admission and
the number of immigrants to be admitted”.’” Meanwhile, the 1951 Refu-
gee Convention and its protocol apply to cases where persons face threats
in another country, leading to the principle of non-refoulement proscribing
national authorities from returning them to said country. Health considera-
tions, including vaccine passports, can fall within the purview of such stand-
ards of admission, and yet this scenario remains beyond the reach of the
IHR (2005), as it is not an instrument tackling migration as such. Instead,
migration is subject to a high degree of legal variation in how states regulate
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it, often leading to easing the requirements for some groups of persons but
not for others and particularly during a pandemic.3®

29.2.1 The Normative Duality of Travel and Trade as a Bulwark
of Lopsided Globalization

The visible contrast between the international regulation of travel and trade
during pandemics is telling of how the ongoing process of globalization has
prioritized regulating the mobility of goods over that of persons. Thus, the
normative duality portrayed in this contribution plays out in how disruptions
of trade in goods, including multinational supply chains, during the COVID-
19 pandemic have led to a stronger international law- and policymaking
momentum?® than the disruptions of international travel. Not even the most
dramatic standstill of international travel on record* triggered a consensus
on formulating clear international law norms on the subject. To the contrary,
in the ongoing negotiations for a pandemic convention, or other legal instru-
ment, states have so far reaffirmed their sovereignty interests when decid-
ing which public health measures to implement as part of their pandemic
response.*! This includes the possibility of adopting travel restrictions when
facing future pandemics. It is not surprising, considering how the main mode
of cross-border spread of COVID-19 was from person to person and not
through goods. Nevertheless, the persistent risk of zoonotic spillover, i.e., the
transmission of a disease from a non-human animal to a person, leaves open
a possibility of future trade-related disease outbreaks in humans.*

The duality described earlier is visible in how, despite the increasing inter-
dependence between states due to globalization, the mobility of goods across
borders has been prioritized over the mobility of persons. States generally have
fewer political incentives to foster consensus on harmonized requirements for
allowing the entry of non-resident foreigners into a country. Other authors
have posited a more stringent legal interpretation of the issue, by raising the
argument that blanket travel bans to all countries when facing a pandemic can
be legally justified, whereas travel bans targeting particular countries cannot.®
First, this understanding goes beyond the wording of Article 43 THR (2005),
which rests on the basis that states may adopt restrictions as long as they are
deemed “necessary” from a public health perspective. Second, even such a
stringent interpretation of “necessity” rests upon the basis that states, indeed,
withhold the legal prerogative to impose travel restrictions to protect their
population against the cross-border spread of diseases.

Current developments regarding potential amendments to the IHR (2005)
might lead to a change in the status quo regarding the health certificates
of international travelers. The European Union’s Member States have pro-
posed granting the World Health Assembly—which is itself a meeting of
WHO Member State representatives—the legal power to establish common
requirements for the interoperability of digital travel forms.** These forms
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include digital certificates demonstrating vaccination or other prophylaxis.*
There is, moreover, a concern for ensuring the protection of private data
shared across multiple jurisdictions. National and regional requirements on
this matter vary considerably.* If, eventually, such amendments to the IHR
(2005) are approved and the World Health Assembly enshrines common
standards on the interoperability of digital health certificates, then national
authorities would no longer be able to legally reject certificates meeting those
standards. Nevertheless, national authorities would retain the prerogative to
refuse the entry of persons holding digital health certificates that do not meet
international standards. In terms of what that interoperability may look like,
an opportunity emerges for cross-fertilization from import/export licenses in
the field of international trade law. The evolution of international trade law
on this subject in the last decades*” could be a point of comparison for devis-
ing coherent legal criteria regarding certificates of immunization or prophy-
laxis for the purpose of international travel. Ultimately, considering the wild
divergence in how countries regulate them domestically, it is unclear whether
there will be any consensus on how legal criteria on travelers’ health certifi-
cates can be harmonized at the multilateral level.
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