This article was downloaded by: [MPI Max-Planck-institute Fur
MPIfG Journal Article
Gesellschaftsforschung]
Fritz W. Scharpf: Community, Diversity and Autonomy: The Challenges of Reforming German Federalism.
Federalism in Transition. German Politics, Sonderheft 17(4), 509 - 521 (2008). Routledge, Taylor & Francis Group
On: 15 August 2013, At: 02:12 In:TheGerman
original publication is available at the publisher’s web site: http://dx.doi.org/10.1080/09644000802490568
The MPIfG Journal Articles series features articles by MPIfG researchers and visiting scholars published in peer-reviewed journals.
Max Planck Institute for the Study of Societies (MPIfG) Cologne | www.mpifg.de
Publisher: Routledge
Informa Ltd Registered in England and Wales Registered Number: 1072954
Registered office: Mortimer House, 37-41 Mortimer Street, London W1T 3JH,
UK

German Politics
Publication details, including instructions for authors
and subscription information:
http://www.tandfonline.com/loi/fgrp20

Community, Diversity and
Autonomy: The Challenges of
Reforming German Federalism
Fritz W. Scharpf
Published online: 01 Dec 2008.

To cite this article: Fritz W. Scharpf (2008) Community, Diversity and Autonomy: The
Challenges of Reforming German Federalism, German Politics, 17:4, 509-521, DOI:
10.1080/09644000802490568
To link to this article: http://dx.doi.org/10.1080/09644000802490568

PLEASE SCROLL DOWN FOR ARTICLE
Taylor & Francis makes every effort to ensure the accuracy of all the
information (the “Content”) contained in the publications on our platform.
However, Taylor & Francis, our agents, and our licensors make no
representations or warranties whatsoever as to the accuracy, completeness, or
suitability for any purpose of the Content. Any opinions and views expressed
in this publication are the opinions and views of the authors, and are not the
views of or endorsed by Taylor & Francis. The accuracy of the Content should
not be relied upon and should be independently verified with primary sources
of information. Taylor and Francis shall not be liable for any losses, actions,
claims, proceedings, demands, costs, expenses, damages, and other liabilities
whatsoever or howsoever caused arising directly or indirectly in connection
with, in relation to or arising out of the use of the Content.
This article may be used for research, teaching, and private study purposes.
Any substantial or systematic reproduction, redistribution, reselling, loan, sublicensing, systematic supply, or distribution in any form to anyone is expressly

Downloaded by [MPI Max-Planck-institute Fur Gesellschaftsforschung] at 02:12 15 August 2013

forbidden. Terms & Conditions of access and use can be found at http://
www.tandfonline.com/page/terms-and-conditions

Downloaded by [MPI Max-Planck-institute Fur Gesellschaftsforschung] at 02:12 15 August 2013

Community, Diversity and Autonomy: The
Challenges of Reforming German Federalism
FRITZ W. SCHARPF

In federal states with territorially based ethnic, linguistic or religious cleavages,
the allocation of competences among the levels of government may be determined by highly salient normative convictions and conflicts. In their absence,
the economic theory of federalism and the subsidiarity principle might offer
some highly abstract guidelines. Of greater practical significance are countryspecific points of departure, path-dependent institutional developments and
concrete challenges that might provoke a change of direction.
Germany, for instance, is a polity with a unitary political culture but also with
institutionally entrenched sub-national governments. Thus the post-war decades
saw a continuous expansion of federal legislative competences combined with a
continuous increase of practices of ‘cooperative federalism’ and ‘joint decisionmaking’. As a result of high consensus requirements, both the federation and
the Länder lost the capacity for autonomous political action. When, under the
pressures of German unification, Europeanisation and economic globalisation,
the demands for decisive policy changes were often frustrated, the blame was
directed at federal institutions. Hence the reform of German federalism, the
‘first phase’ of which began in 2003 and was completed in 2006, sought to increase
the capacity for autonomous political action by replacing joint decision-making
with the allocation of exclusive competence to both the federation and the
Länder. It can be seen already, however, that the reforms that were in fact
adopted fall far short of the original goals. I will discuss the reasons for this relative failure and will outline a more promising approach to the management of
concurrent competences that might also be useful elsewhere.

INTRODUCTION

In federal states, the allocation of governing competences and resources among the
different levels of the constitutional architecture differs greatly from one country to
another and from one time to another. In international comparison, there are polities
like Switzerland or Belgium where the allocation of powers is largely determined by
the need to accommodate territorially based and politically salient linguistic, ethnic
or religious cleavages. Similar conflicts explain special constitutional arrangements
for some regions in Canada, the United Kingdom, Spain or Italy. But even where
such political cleavages do not seem to matter – as in the United States, Germany
or Australia – the ways in which legislative authority, executive capacities and
fiscal resources are either centralised, decentralised or shared among the levels of
government differ greatly. In all countries, moreover, the allocation has been shifting
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over time – often in the direction of greater centralisation, but sometimes in the direction of decentralisation and a devolution of powers as well.
For an explanation of these differences and of the direction of changes, general theories are not much help. The economic theory of federalism formulates prescriptive
norms that are too abstract and too simple-minded to provide much guidance for
specific constitutional changes, and the same is true of the proto-theories associated
with the ‘principle of subsidiarity’.1 In any case, both formulate prescriptive norms
and, perhaps, standards for evaluation, but are not meant to explain empirical variance.
At the same time, however, the number of dependent and independent variables that
empirical studies of comparative federalism have to consider is so great, and the
number of comparable cases so small, that any hope for general explanatory theories
seems unrealistic. The best we can do, therefore, is to design comparative empirical
studies in a historical-institutionalist framework. They need to identify the unique historical starting conditions of each federal state and the interests, cognitive and normative orientations, power positions, and strategies of the actors that have shaped the
original institutional configuration and its path-dependent evolution. In a logically separate dimension, we may also analyse the consequences of the resulting institutional
structure, for the problem-solving capacity and legitimacy of the polity as a whole.2
With this in mind, this article describes the conditions and problems to which the
recent reforms of German federalism responded; it then examines the outcomes and
potential alternatives in light of the manifest purposes of the reform efforts.
GERMANY: UNITARY FEDERALISM AND THE JOINT DECISION TRAP

The post-war German polity is a federal state with a unitary political culture. It is a
federal state with parliamentary governments at the national level and in each of the
16 Länder of the Federal Republic – ranging in size from fewer than 700,000 inhabitants to more than 18 million. Unlike in Switzerland, Belgium, Canada, Spain or even
the United Kingdom or Italy, however, there are no politically salient territorial cleavages defined by ethnic, linguistic or religious divisions, and no popular demands for
regional autonomy.3 Mass communication is dominated by nationwide media; political
issues are defined and debated nationally; and public attention is focused on national
parties even where they compete for office in the Länder. By contrast, the political
salience of policy-making at the regional level is quite low, and the 16 Land elections
have the character of ‘second-order national elections’ as parties tend to fight over
national policy choices and about the performance of the national government.4 As
one should expect therefore, legislative competences – including practically all tax
legislation – have become increasingly concentrated at the national level.
By contrast, the statehood of the Länder rests, on the one hand, on their nearmonopoly on administrative capacity. On the other hand, Länder governments
(rather than elected senators) constitute the membership of the second chamber of
the national legislature, the Bundesrat, and an absolute majority of their votes is
required for practically all important national laws. At the same time, revenues of
the major taxes are shared between the federation and the Länder, and the large differences in the per-capita revenues of rich and poor Länder are neutralised by an elaborate
system of vertical and horizontal fiscal equalisation. Moreover, among the remaining
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responsibilities of the Länder important programmes are co-financed and thus influenced through federal grants. In other words, there are practically no domestic
policy areas that cannot be shaped by the national governing majorities – and at the
same time there are practically no domestic policy areas where the national majorities
do not depend on the agreement of Länder governments. Instead of protecting the
mutual independence and decision-making autonomy of the national and regional
levels of government, German federalism maximises mutual interdependence and
joint decision-making.
In the early decades of the Federal Republic, this ‘cooperative federalism’ worked
reasonably well and was credited with the success of the post-war ‘German Model’. It
was thought to encourage policy consensus among the major political forces and thus
to ensure consistency and continuity of public policy. Its economic effects seemed to
compare favourably to those of polities that were prone to more hectic policy swings.
But when, toward the end of the 1990s, Germany came to be considered the ‘sick man
of Europe’, with lower economic growth, higher unemployment and higher budget deficits than most of its neighbours, co-operative federalism was again considered a major
contributing factor – but now in self-flagellating accounts of the ‘German Malaise’.5
Even though exaggerated, such accounts did point to two real structural problems.
First, with the fall of the Iron Curtain, German unification, the completion of the
European Monetary Union, the rapid rise of economic globalisation, and with the
rapid ageing of the population, the external and internal environments of all European
polities changed so fundamentally that radical departures from established policy patterns were thought necessary everywhere. Under these circumstances, the very stability
of public policy, which had been ensured by cooperative federalism in Germany,
became an economic liability.
Second, and even more importantly, as problems increased, voters could express
their dissatisfaction with the national performance in 16 Länder elections spread out
over a single term of the national parliament.6 Since each change of a Land government
influences the party political composition of the Bundesrat, opposition control of the
second chamber is almost inevitable when difficult times are met with unpopular
policy choices. This was true for Willy Brandt and Helmut Schmidt after 1972 and
for Helmut Kohl after 1992. And when Kohl finally lost the national elections in the
autumn of 1998, the red – green government of Gerhard Schröder could rely on a
majority in the Bundesrat for no more than six months. Under these conditions of
‘divided government’, major reform initiatives were sometimes blocked entirely by
ideological disagreement or electoral positioning. More typical, however, were
awkward compromises in which neither the government nor the opposition could
realise their own reform concepts. As a consequence, Reformstau – the logjam of
reforms – became the label for all that went wrong in German politics at the turn of
the century.
Schröder just managed to survive the elections of 2002 because of his refusal to
join the Iraq war, but the opposition was confident to win next time. Given its own
commitment to harsh reforms, however, it had reason to fear the same gridlock thereafter. At the same time, the red – green coalition had not yet relinquished all hopes. For
the first time in the history of the Federal Republic, therefore, a window of political
opportunity opened in which the government and the opposition agreed on the need
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for constitutional reforms that would reduce the veto powers of the Bundesrat. But
since that would require two-thirds majorities in both houses, it was clear that
changes could only be had if the Länder received substantial compensation.
What form this compensation should take was clear for the large and economically
prosperous West German Länder. North Rhine-Westphalia, Bavaria or Baden-Württemberg are larger and richer than most middle-sized member states of the European
Union, and yet their legislative and fiscal powers are inferior not only to those of
the American or Australian states, but also to those of even the smallest Swiss
cantons.7 For their prime ministers, moreover, the strong role in federal legislation
had lost much of its former attraction. After German unification, they found themselves
outvoted in the Bundesrat by a structural majority of small and economically weak
Länder. In any case, moreover, a growing share of federal legislation was now determined by EU directives that left little room for national policy choices.
Of greater objective importance, however, was another consequence of increasing
Europeanisation: with the creation of the Single European Market, the Länder were no
longer protected by national boundaries but found themselves in direct competition
with industrial regions abroad. At least in the medium-sized or smaller member
states of the Union, however, these regions are under the authority of a single government that may make concerted use of all instruments of economic, labour market, education, R&D, infrastructure and tax policy to promote their comparative advantages.
Given the economic heterogeneity of German regions, and the separation between
federal legislation and Länder administration, however, national policy could not be
sufficiently targeted to the needs of specific regions, whereas Länder competence
was insufficient to achieve the concerted effects which smaller nation states could
design for their more specialised economies. It made sense, therefore, for ambitious
Land governments to seek broad legislative authority over the ‘regional aspects’ of
all economically significant policy domains.
For the smaller and economically weaker West German Länder, and for most
governments in East Germany, however, the prospect of greater legislative and financial autonomy appeared more threatening than promising. Their budgets depended on
fiscal equalisation, their economies depended on federal subsidies, and they preferred to
have the federal government politically responsible for rising difficulties in labour
market and social policy. In their view, demands for the devolution of federal competences might well transform ‘cooperative federalism’ into its ‘competitive’ opposite.
Here, they feared a weakening of the solidarity of fiscal equalisation and a tax and regulatory competition that could turn into a race to the bottom and undermine the political
viability of some of the smallest and economically weakest Länder. Hence formal discussions about the reform of German federalism could only begin after the South
German promoters had accepted a number of taboos: there could be no reform of the
present regime of fiscal equalisation; there could be no discussion about autonomous
taxing powers; and there could be no proposals to facilitate mergers among the Länder.
THE HALTING PROGRESS OF THE REFORM COMMISSION

With these constraints accepted, both houses of the national parliament established a
‘Joint Commission on the Modernisation of the Federal State’ in October 2003 with
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the mandate to propose constitutional reforms to increase the capacity for autonomous
political action of both levels of government. As described in the introduction to this
special issue, the Commission included the prime ministers of all 16 Länder governments on the Bundesrat side while the Bundestag appointed 16 members from its
parliamentary parties. The federal government was represented by four ministers
who could speak but not vote. The functions of the Chair were jointly exercised by
the Bavarian prime minister and by the leader of the social democratic parliamentary
party. Even though the core membership was enlarged by some (non-voting) representatives of Länder parliaments and of communal associations, and by 12 ‘experts’ in
constitutional law, economics and political science, the reform process was thus basically shaped according to the model of an inter-parliamentary conciliation committee,
rather than of a constitutional convention.8
The original intent had been to reach agreement on the principles of reform by the
middle of the following year and to work out the details of constitutional amendments
before the end of 2004.9 But progress was slow as the Länder maintained a common
front against federal demands, while the federal side saw little reason to offer unilateral
concessions. During the summer recess in 2004, work was carried on behind closed
doors in seven specialised project groups where representatives of federal ministries
and Länder chancelleries searched for compromises – again with little success. At
the end of the summer, the Länder had only agreed to very limited reductions of the
Bundesrat veto while the federal ministries had the support of most organised interests
and some Länder governments in arguing against the devolution of legislative competences. For all intents, therefore, the reform seemed to have failed when the project
groups reported back to the plenary sessions in October 2004.
In November, however, at the start of the final weeks of top-level bargaining
behind closed doors, the federal government came forward with a long list of legislative competences that it proposed to transfer to the Länder. The reason for this sudden
change was a radical shift in the bargaining constellation caused by a judgment of the
Constitutional Court in late July. It struck down a federal ‘framework law’ that would
have introduced the position of junior professor in German universities (which are
organised under the jurisdiction of the Länder). The supporting arguments, however,
applied not only to framework legislation but also to the wide range of concurrent competences on which the major part of existing federal law is based. Under the ‘necessity
clause’ of Article 72, Paragraph 2 of the Basic Law, the concurrent powers may only be
used by federal legislation under some fairly general conditions suggesting a need for
nationally uniform rules. For decades, the Constitutional Court had treated the existence of these conditions as a matter to be determined by legislative discretion. In
1994, however, a constitutional amendment had explicitly affirmed its jurisdiction,
and the junior professorship case was the first occasion where it was used by the
court to invalidate a federal statute. In doing so, however, the court defined the preconditions for federal legislation so restrictively that much or most of the existing
body of federal law could now be challenged as being ultra vires.
Once these practical implications were understood, an issue that had never been
on the agenda of German federal reform came to dominate the bargaining process.
Now the federal government urgently needed the support of the Länder for a constitutional amendment that would protect the bulk of existing (and politically
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uncontroversial) civil, criminal and administrative law from having its ‘necessity’
challenged by private parties in ordinary litigation. The Länder, having no interest
in maximising the vulnerability of laws for whose application and enforcement
they were responsible, were generally willing to cooperate – but for a price.
Subsequently, the Chancellor’s Office urged all federal ministries to re-examine
their legislative portfolios with a view to maximising devolution. In the final
round of top-level negotiations, therefore, the federal side proposed to transfer exclusive legislative powers to the Länder over a total of almost two dozen items. Nevertheless, the Länder rejected the package, ostensibly because the federal government
had not also agreed to relinquish all legislative powers and financial influence in the
field of education – from day care centres all the way to universities and academic
careers. A year later, however, after the red –green government had lost the national
elections, the new grand coalition – heavily influenced by the prominent role of
some prime ministers in the coalition negotiations – was willing to make these
concessions as well. In the spring of 2006, the reform package was submitted to
parliamentary ratification and, with some modifications, finally adopted in the
summer of 2006.
CHANGES – BUT HOW MUCH DIFFERENCE?

In purely quantitative terms, this was the most extensive constitutional revision in the
history of the Federal Republic. In terms of the original goals, however, the achievements are limited. After the federal government had seen its bargaining position
destroyed by the Constitutional Court, it had to pay a considerable price merely to
protect much (but by no means all) of its legislative domain against the vagaries of
judicial interpretation. There were also some changes in the rules under which the
Bundesrat may veto federal legislation. They are likely to reduce the number of
instances where agreement is required, but (as Höreth points out in this volume) the
potentially more controversial policy choices will still depend on a majority of the
Bundesrat. Under conditions of divided government, therefore, the need for compromises between the government majority and the opposition, and thus the possibility
of party political blockades, remain pretty much unchanged.
The Länder, for their part, also received less than they had asked for. While the
number of their constitutionally assigned legislative powers increased considerably,
these tended to be narrowly circumscribed. Instead of the competence for ‘regional
economic law’ which they had demanded, they now may regulate shop closing
hours, restaurants and local fairs; control over regional issues of social policy turned
into control over old-age homes; and regional environmental policy was reduced to
the abatement of leisure activity noise, and so on. For governments of the big and
economically strong Länder, these mini-competences here and there appeared
trivial; they would not allow them to optimise the regulatory environment of their
regional economies. It was only in the field of education that the gains seemed substantial. Here, the Länder had indeed obtained complete legislative powers in the coalition
negotiations, and the agreement would have eliminated all federal subsidies to
education as well. In the last rounds of parliamentary ratification, however, a tightly
constrained opening for university finance was allowed.
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Yet it soon became clear that the Länder found it difficult to make autonomous use
of even the limited powers gained. The first issue, arising right after the reform, was the
regulation of shop closing hours, followed soon by the regulation of smoking in restaurants. In both instances, Länder governments responded quasi-automatically by negotiating with each other, rather than with their own parliaments. Their goal was the
adoption of nationally uniform standards, since – as the Bavarian minister in charge
put it – voters would not understand why different smoking rules should apply
across the border from one Land to the next. In the same spirit, the demand for a
monopoly in education had always been accompanied by the promise that the
Länder would of course coordinate their policies through the ‘Conference of Cultural
Affairs Ministers’ – a long-standing institution whose unanimous decisions could only
be changed through unanimous agreement. Regardless of the location of formal competences, in other words, regional diversity is not popular in German political culture,
and Länder governments will not lightly challenge the unitary sentiments of their
constituents.10
Worse yet, the political agendas in the Länder are often determined by national
debates. Thus, when – in the first year after the reform – the federal minister for
youth and family affairs started a public campaign focusing on the crucial importance
of early education for the intellectual development and life chances of children, the
West German Länder could not possibly ignore the need for a dramatic increase of
their dismally deficient (in comparison to East Germany) provision of publicly financed
child care places. Given their lack of fiscal autonomy, however, even the richest West
German Länder were unable to finance the additional expenditures within their own
budgets. As a consequence, they demanded what they had just ruled out through
constitutional reform – massive federal subsidies for a nationwide programme of
early education. And the federal government was happy to oblige – even though the
grants could only be provided through methods which, if anybody had wanted to
challenge them in court, would almost certainly be found unconstitutional.
THE LIMITING EFFECTS OF THE DOMINANT SOLUTION CONCEPT

In the end, therefore, the reform did introduce a large number of generally desirable or
at least innocuous constitutional amendments, but it did not make much progress
toward its primary goal – to increase the policy-making autonomy of both levels of
government. The reasons for this – relative – failure are, in my view, largely conceptual, and they were exacerbated by the fact that the reform process was from beginning
to end conducted in the bargaining mode among the ultimate decision-makers. It was
thus not only (and inevitably) shaped by their pre-existing definitions of institutional
self-interest but also by their preconceived problem perceptions and solution concepts.
A quarter-century after political scientists had first identified the deficiencies of ‘cooperative federalism’ in Germany,11 political actors had indeed understood that the
present problems of German federalism followed from the interaction between party
competition and the basic structure of a joint decision system in which neither the
federal government nor individual Länder governments could act autonomously.
Unfortunately, however, the solution concept which was derived from this insight,
and which was shared by the federal government and the Länder, was extremely

Downloaded by [MPI Max-Planck-institute Fur Gesellschaftsforschung] at 02:12 15 August 2013

516

GERMAN POLITICS

simple and took little account of the real interdependencies that had motivated the creation of the joint decision system in the first place. If ‘Politikverflechtung’ was the
problem, then it seemed obvious that ‘Entflechtung’ (disentanglement) through a
strict separation of federal and Länder competences had to be the solution.12
However, as nothing would or could be done about the functional (administrative
and fiscal) interdependence between the levels of government, not much could be done
to reduce the participation of the Bundesrat in federal legislation.13 By default, therefore, efforts concentrated on the separation of legislative competencies. Ideally, so it
was thought, one should be able to eliminate not only the class of framework laws
but also the category of concurrent legislative competences. The goal was to allocate
all legislative powers in the form of exclusive competences either to the federation or
to the Länder. Towards this ideal, some progress was in fact achieved. The catalogue of
exclusive federal powers was somewhat enlarged, and the Länder obtained a considerably larger number of, albeit minor, exclusive competences. Nevertheless, the remaining list of concurrent competences is still the largest and it covers the most important
policy areas, including all those which the South and West German governments had
considered essential for their own purposes.
Given the conflicts of interest between big and small, rich and poor Länder; and
the continuing effects of a unitary political culture, this was to be expected. Under
these conditions, governments of the economically strong Länder could not accept
a larger expansion of exclusive federal competences; the federal government could
not accept exclusive Länder authority over matters that might have major nationwide
repercussions; and where the federal government was willing to abdicate some its
responsibilities (e.g. in the field of taxation), the weaker Länder prevented the
devolution of functions that might strain their limited capacities or put them at a
competitive disadvantage. Under these conditions, one must conclude, the reform
went about as far as could be reasonably expected if the goal was to assign exclusive
competences.14 And where it did in fact go further, as was true in the field of education, corrections were either imposed in the last phase of parliamentary ratification
or the new constraints on federal involvement simply had to be ignored in practice. If
greater autonomy was considered desirable, it could not be had within the separation
framework.
The question is whether, given the conditions described, this was the best that could
have been achieved. In my view, other solutions could have been constructed that
would indeed have increased the policy-making autonomy of the federation and the
Länder at the same time. But these would have presupposed a change of the dominant
solution concept.15
MANAGED INTERDEPENDENCE

Reformers would have had to realise that the search for a strict separation of competences would either produce very narrowly defined, and hence politically innocuous,
mini-competences for the Länder or would impose too narrow constraints on federal
powers, which would be politically unsustainable in the unitary political culture of
German federalism. But the argument can also be put more generally and without
reference to the specific cultural characteristics of German federalism: under
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modern conditions of increasing economic integration, communication and mobility,
territorial and functional interdependence have also increased enormously. This development must have consequences for the goodness-of-fit between a given hierarchy of
territorially defined jurisdictions and the underlying activities and subject matters that
are to be regulated. As interdependence increases, more and more matters must indeed
be regulated at higher levels of government with more inclusive jurisdictions if they are
to be regulated effectively at all.16 This explains the seemingly secular and ubiquitous
trend toward a centralisation of competences in all federal states or in the European
Union. At the same time, however, as the territorial domain of regulations expands,
the significance of local and regional differences of economic and social conditions,
problems, opportunities and political preferences also will increase.17 As a consequence, the problem-solving effectiveness of centralised (and almost inevitably
uniform) solutions is likely to decline, and political dissatisfaction may produce a
backlash of decentralising reforms – whose unresolved problems may then start
another turn of the centralising– decentralising cycle that seems characteristic not
only of federal polities but of many large organisations as well.
This dynamic instability is ultimately caused by the multilevel character of the problems requiring regulation. In any substantial policy area, one will find problems, or
aspects, that are best regulated at the regional or even local level, whereas other
aspects could only be regulated effectively at national, European or even global
levels. That is as true for education as it is for economic, social or environmental
policy. In the German reform, for instance, the Länder obtained exclusive competence
over the abatement of ‘leisure-activity noise’ – which may in fact be best dealt with
through local measures. But if these should aim at reducing the noise level of lawn
mowers, the free trade rules of the Single European Market would require harmonisation through an EU directive. In other words, the attempt to allocate exclusive competences over any substantial field of legislation to a single level of government must
inevitably lead either to over-centralisation (where important local concerns are
ignored) or to under-centralisation (where important external effects and coordination
needs are ignored). It does not make sense, therefore, to object in principle to the
preponderance of concurrent competences. What is needed instead are better ways
to manage their use by governments on both levels.
In the practice of federal states, there are two rules which favour the use of concurrent competences by the central state: (1) Central state law takes precedence over prior
member state law, and (2) where central state legislation has ‘occupied the field’, there
is no more room for member state legislation. In principle, to be sure, the centralising
effect of these rules may be moderated through (legal or political) federal constraints
on central state legislation. Unfortunately, however, these will not be able to deal
satisfactorily with the multilevel characteristics of important policy areas.
Political constraints are generally institutionalised in the second chamber of a
bicameral legislature. But if the second chamber is an elected Senate, party politics
may dominate and either produce uncritical partisan support of central state policies
or partisan blockades that have nothing to do with the federal balance. The same
may occur also in the relations between the German government and a Bundesrat
that is dominated by the opposition. In periods or on issues where party politics did
not matter, by contrast, Länder governments had in the past willingly contributed to
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increasing centralisation. They were generally more interested in participating in
federal legislation rather than in defending the domain of their own legislatures.
Political constraints, in other words, may enlarge or reduce the range of central state
legislation with little concern for an a vertical allocation of competences that would
optimise the problem-solving capacity of both levels.
Legal constraints, by contrast, depend on the judicial interpretation and enforcement of a constitutional text that enumerates central state powers and/or limits their
exercise. Enumeration, however, provides no defence against the extensive interpretation of central state competences. This is particularly true for competences to regulate
the economy – which, in modern capitalist societies, has come to penetrate all spheres
of social and cultural life. Hence the expansionist interpretation of economic competences has been the most powerful force of centralisation in the constitutional history of
the United States and Australia as well as in the European Union. Regardless of the
interpretation of the underlying competence, however, there could still be effective
legal constraints on the actual use of concurrent powers Such constraints are in fact
attempted by the ‘necessity clause’ of article 72 II of the German Basic Law and by
the ‘subsidiarity clause’ of article 5 of the EC Treaty. Historically, they had also
been implied by the ‘dual federalism’ and ‘economic due process’ doctrines of the
US Supreme Court before the constitutional revolution of 1937.18 In the American
decisions after 1937, in the German decisions before 1994 and in the case law of the
European Court of Justice, these constraints were not effectively enforced by the judiciary. To have any effect at all, they would need to be interpreted restrictively and
applied rigidly – which was true in the United States before 1937 and is currently
true in Germany. In that case, however, these legal constraints will generally
exclude certain matters from central legislation and, like an allocation of exclusive
competence to the member state level, may give rise to problems of under-centralisation. In the United States, this was dramatically the case when the Supreme Court
denied the constitutionality of the New Deal in the 1930s. The result was a constitutional crisis which was resolved when the Court abandoned its prior interpretation
in 1937.
But even where they are effective, legal and political constraints on the use of concurrent competence could not provide a lasting protection for the legislative powers of
member states. The reason is the second of the rules cited above which stipulates that a
valid central state law will occupy a field that henceforth must be off-limits to member
state legislative initiatives. Hence any piece of central legislation that was once
adopted, in the presence or absence of political or legal constraints, will expand that
field. In other words, the second rule creates a ratcheting mechanism which, in the
absence of constitutional counter-movements, must progressively reduce the domain
of member state legislation.
This ratcheting effect would be avoided if the second rule could be relaxed. In the
German reform process, the Länder had in fact tried to remove it. Before they had
become committed to the separation principle, they had proposed opt-outs (Zugriffsrechte or Abweichungsrechte) from standing federal law. If these were allowed, the
federal constraints on national legislation would be removed. At the same time, each
Land would be allowed (but not obliged!) to adopt laws that deviated from existing
federal rules. Unfortunately, however, this innovative proposal was easily rejected
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by the federal government. What the Länder had asked for were ‘absolute’ opt-outs – a
unilateral and unconditional right to adopt statutes deviating from existing federal law
which, once enacted, would also be immune to the effect of later federal legislation.
From the federal perspective, therefore, such opt-outs amounted to exclusive Land
competences in disguise – where the disguise merely served to avoid the conflicts
of interest between big and rich versus small and poor Länder. In that case, it
seemed far better, from the federal perspective, to insist on negotiating directly
about the allocation of exclusive competences instead.
What the discussion had failed to explore, however, were long-standing proposals19 for politically conditioned opt-outs. These would also remove federal constraints
from national legislation, and they would also allow the Länder to initiate legislation
deviating from existing federal law. But before these deviations would become effective, they would have to be submitted to examination by the federal parliament where
they could be stopped by a joint veto of both houses. What would be gained by such a
solution?
First, federal legislation could again deal with problems as they might arise without
having to worry about the judicial interpretation of rigid constitutional constraints.
This would remove the shadow that has been hanging over crucial federal competences
since the Court announced its narrow criteria in 2004. Second, Länder governments
and parliaments could now envisage policy responses to specific problems, opportunities or political preferences in their regions that might make use of the full range
of concurrent competences without having to avoid the fields occupied by prior
federal legislation. This could dramatically increase the potential problem-solving
capacity of the Länder.
But would the federal veto not impose the same narrow limits on potential opt-outs
as it had imposed on exclusive Länder competences? I think not. In cognitive terms,
the situation would be very different. The assignment of an exclusive competence
would be general and permanent. Hence constitutional reformers would not only
have to worry about future needs for federal action, but they would also have to
imagine the potential uses that individual Länder might make of their new power
and the possible damage which these might do to national concerns or to interests
of other Länder. These are conditions of maximal uncertainty, and they would
justify proceeding with extreme caution. The acceptance of an opt-out, by contrast,
would not depend on very broad and uncertain predictions. Federal actors would
merely have to assess the possible damage which the specific measure of a single
Land might cause in the near future. Politically, moreover, this would be a measure
which a democratically accountable government had in fact considered necessary,
even though its voters would generally prefer national unity over regional diversity.
And finally, if unforeseen problems should arise at a later time, federal legislative
powers would still be intact and could be used to correct the earlier judgment.
Under these conditions, even the governing coalition would not lightly vote for a
veto. In the Bundesrat, moreover, the applicant government would be judged by its
peers. While these would object to measures with negative externalities and to
beggar-thy-neighbour policies, they would also know that they might soon find
themselves in the same spot. In short, there is reason to expect that opt-outs would
be judged with a favourable presumption.
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But if that is assumed, what would be the effect of the solution on the institutional
architecture, the problem-solving effectiveness and the political legitimacy of the multilevel German polity? The institutional architecture would evolve in response to actual
practice: If the unitary political culture continues to dominate politics in the Länder,
there will be few opt-outs and not much will change. But ambitious political leaders
may use the new options to respond creatively to specific challenges in their own
region. If they succeed, and if others would then follow, the institutional architecture
could indeed change. The outcome could be a very differentiated, fine-grained and
flexible de-facto distribution of competences between the federation and the Länder.
Moreover, the resulting pattern could be quite asymmetric, as individual governments
would respond to specific problems and political preferences in their regions, while
others might be quite satisfied with the status quo of existing federal law.
If this should happen, even German federalism might finally benefit from the
potential for innovation and policy learning that is theoretically associated with
federal institutions. Moreover, politics in the Länder might eventually become more
politically salient, and might weaken the unitary character of German political discourses. In that case, Land elections might even be seen as opportunities for democratic
self-determination at the regional level, rather than as second-order national elections.
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7. See, e.g., Wolf Linder, ‘Die deutsche Föderalismusreform – von aussen betrachtet. Ein Vergleich von
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