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Summary: The Max Planck Institute welcomes the initiative of the European
Commission for a binding legal instrument on collective management of copy-
right and related rights in the EU. Numerous provisions are to be appreciated
(paras 15 and 31, below). Yet the Commission seems to fail to take account of the
full legal framework and factual circumstances that have structured the current
system of collective rights management.

Disposing of natural monopolies in a two-sided market (paras 5-9, below), col-
lecting societies (about this terminology, see footnote 2 below) should not refuse
to grant access to their services to rightholders and users. Hence, it is strongly
recommended that the European legislature follows the experience of numerous
Members States and proposes an obligation to contract with rightholders (para
10, below) as well as with users (para 11, below).

The critique on the Commission’s approach to cross-border licences for online
rights on musical works as set forth in the Recommendation of 2005 (footnote 6,
below) has unfortunately not been duly considered and the Commission’s as-
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sessment of the practical effects of the Recommendation is mistaken (paras 9-10,
12, 17, 46 et seq., below).

Differences of substantive copyright law among Member States still constitute an
obstacle to the establishment of an internal market for works. This is why the
Institute deems the Commission's sectorial approach to the regulation of cross-
border licensing to be problematic. Also such regulation would require further
harmonisation of substantive copyright law (paras 13, 20 and 25 below).

Moreover, the Proposal fails to take account of statutory remuneration rights
and cases of mandatory collective management (see paras 14, 18 and 36 below).
Both pursue specific protection of original rightholders. In this regard the Pro-
posal’s refusal to distinguish between different categories of rightholders raises
concerns (paras 15-18, 28, 55 below).

Since collecting societies manage copyrights and related rights arising from na-
tional law, and considering the benefits of an authorisation system (paras 57 and
69 et seq., below), which can be found in several Member States, the Institute
advises the European legislature to clearly state that the intellectual property
exception of article 17(11) of the Service Directive applies to collecting societies
(paras 19-24, below).

The Proposal endangers the balance both between different categories of
rightholders and between rightholders and users that the established system of
collective management of copyright in Europe traditionally seeks to achieve (see
paras 32-45, 64 below). It thereby compromises the laudable goal to foster the
establishment of an internal market for online uses of works across Europe (pa-
ras 12, 26, 46-65 below).

The Max Planck Institute for Intellectual Property and Competition Law is a re-
search institute within the Max Planck Society for the Advancement of Arts and
Science. The Max Planck Institute undertakes research on fundamental questions
of law in these areas. The Institute regularly advises governmental bodies and oth-
er organisations at the national and international level. It takes an international
approach and places emphasis on the comparative analysis of law as well as eco-
nomic and technological aspects of the legal development. The Institute hereby
provides its comments on the Commission’s Proposal for a Directive on collective
management of copyright and related rights and multi-territorial licensing of rights
in musical works for online uses in the internal market.

(1) The Max Planck Institute welcomes the long-awaited initiative of the Euro-
pean Commission for a binding legal instrument on collective management
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of copyright and related rights in the EU.! The Institute is in support of the
Commission’s efforts to create a level playing field among collecting socie-
ties? by introducing EU-wide gouvernance and transparency standards ap-
plicable to all societies. The Institute also appreciates the Commission’s at-
tempts to foster the grant of multi-territorial licences for the online uses of
musical works and, in particular, the centralised grant of such licences for
the repertoires of multiple rightholders and collecting societies (so-called
one-stop shop).

(2) With the proposal of a binding legal instrument, the Commission also re-
sponds to the Resolutions of 2004, 2007* and 2008,” in which the Europe-
an Parliament called upon the Commission to consider or to take such ac-
tion. Yet the Proposal does not react to all considerations expressed by the
Parliament. This is especially so to the extent that the Parliament criticised
the Commission’s approach to cross-border licences for online rights re-
garding works in music under the Commission Recommendation of 2005.°

! A legislative initiative on collective rights management was first considered by the Com-

mission in its Green Paper of 1995. See European Commission Green Paper of 19 July 1995 on Cop-
yright and Related Rights in the Information Society, COM(95) 382 final, pp 69-78. Then, in 2004,
the Commission considered whether the internal market is in need of specific European action in
the field of collective rights management. See Communication from the Commission of 16 April
2004 to the Council, the European Parliament and the European Economic and Social Committee —
The Management of Copyright and Related Rights in the Internal Market, COM(2004) 261 final.

2 As a matter of consistency, these comments adopt the term ‘collecting societies’ as used

by the Commission Proposal. Yet the Institute would recommend adopting the term ‘collective
rights management organisations (CMOs)’, which is more frequently used in the international de-
bate and describes more broadly and adequately the activities of collecting societies (see also para
27, below). In contrast, the Institute does not advocate changing the term in other languages such
as ‘Verwertungsgesellschaften’ or ‘sociétés de gestion collective’.

3 European Parliament Resolution of 15 January 2004 on a Community framework for collec-

tive management societies in the field of copyright and neighbouring rights, 2002/2274(INl), [2004]
0OJC92E, p 425.

4 European Parliament resolution of 13 March 2007 on the Commission Recommendation of

18 October 2005 on collective cross-border management of copyright and related rights for legiti-
mate online music services (2005/737/EC), P6_TA(2007)0064, [2007] OJ C301E, p 64.

> European Parliament Resolution of 25 September 2008 on collective cross-border man-

agement of copyright and related rights for legitimate online music services, P6_TA(2008)0462,
[2010] OJ C8E, p 105.

6 Commission Recommendation 2005/737/EC of 18 October 2005 on collective cross-border

management of copyright and related rights for legitimate online music services, [2005] OJ L 276, p
54; Corrigendum, [2005] OJ L 284, p 10. Note that the Commission had to correct the date of the
Recommendation from May to October 2005.
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(3)

(4)

(5)

(6)

The Institute shares the economic considerations and policy objectives on
which the Commission builds its Proposal. Yet the Commission seems to fail
to take account of the full legal framework and factual circumstances that
have structured the current system of collective rights management and
which also have to be taken into account for any further legal action on the
European level.

Given these weaknesses, these comments will first describe the broader
economic and legal context of collective management of copyrights in Eu-
rope by highlighting core issues which, in the view of the Institute, are
largely ignored by the proposal (at | and Il, below), and then address the
text of the Proposal in more detail (at I, below).

The broader economic context: Natural monopolies in a two-sided
market

The Commission correctly points out that collecting societies play a ‘very
important role, in particular where negotiations with individual creators
would be impractical and entail prohibitive transaction costs’.” Or to put it
differently: collecting societies are institutions that save transaction costs.
Indeed, collecting societies manage the grant of licences for mass use of
copyright-protected subject-matter such as for the public performance of
music, including online use. This explains why collecting societies historical-
ly developed on the initiative of the rightholders and were also accepted by
users. Accordingly, as also stressed by the Commission, collecting societies
‘orovide services to rightholders and users’. They thereby act as interme-
diaries in a two-sided market. Given that in most EU jurisdictions, collecting
societies emerged as organisations of rightholders, legislation should rec-
ognise the autonomy of the collecting societies’ establishment and admin-
istration in principle and should only intervene to the extent this is required
to respond to specific cases of market failure or an imbalance of bargaining
power of the parties concerned.

Indeed, there are economic features of the market of collective rights man-
agement that justify such intervention. The field of collective rights man-
agement is characterised by the economics of a natural monopoly in par-
ticular. Even in Member States where the legislature does not provide for a
legal monopoly — forms of legal monopolies can be found, for instance, in

Commission Proposal, Explanatory Memorandum, at 1.1. (p 2).

Ibid.
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(7)

(8)

Italy and Austria — collecting societies typically hold a de facto monopoly for
the categories of works and rights they manage in the individual jurisdic-
tion. This is due to the economies of scale produced by an increasing num-
ber of works administered by an individual society. Given the fact that the
fixed costs of administering a certain repertoire, irrespective of the number
of works, are very high and the marginal costs of administering an addi-
tional work are relatively small, in a competitive environment, the society
with the larger repertoire will act more cost-efficiently and, therefore, tend
to attract all rightholders over time. Hence, the natural monopoly of col-
lecting societies should be accepted as an efficient market solution. In prin-
ciple, law should not try to impose competition on natural monopolies;
otherwise it would endanger the efficiencies arising from the monopoly.
Yet law should regulate the monopoly by addressing its anti-competitive ef-
fects and, more specifically, act against abuse of the market dominance of
collecting societies (Article 102 TFEU). Accordingly, EU legislation on collec-
tive rights management should build on the practice of European competi-
tion law in the field.

Collecting societies provide services to both the rightholders and the users.
Accordingly, their market-dominant position exists in two markets, namely,
in the market for collective rights management services to rightholders and
the market for the grant of licences to users.

In its Proposal, the Commission strives to introduce competition by estab-
lishing a level playing field across borders for different national collecting
societies particularly with regard to multi-territorial licensing of the online
rights for musical works. Given the fact that numerous collecting societies
exist in the EU, such a policy is quite comprehensible. However, the Com-
mission should also take into account that such a policy of introducing
more competition in the market cannot act against the economic features
of a natural monopoly. The consequence of such a policy may well be that
only a very few — most likely the currently most powerful — societies will be
able to grant such licences. In the worst case, the Commission’s approach
may well lead to a single collecting society administering all music online
rights within the EU. This is important to note in the light of the Commis-
sion’s rejection of the idea of creating a centralised portal for multi-
territorial licensing without further discussion, based on the sole argument
that the creation of such a portal would not comply with European law®
(see also para 65, below). The practical market outcome of the Commis-
sion’s policy may not be too different from such a portal.

See pp 46-47 of the Impact Assessment.
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(9) In addition, the Commission’s policy is only directed to introducing more
competition in the market for collective rights management services to
rightholders. The Proposal does not seek to, and will not, achieve more
competition in the market for the licensing of copyrights to users. As re-
gards the multi-territorial licensing of online rights for music, the Commis-
sion’s policy, as it was implemented in the 2005 Recommendation,™ led to
more competition among collecting societies for the repertoires of larger
rightholders (the ‘major’ music publishing companies). Yet this policy did
not produce any benefits to users, who, quite on the contrary, lost the ad-
vantage of the one-stop shop for multi-repertoire licences and now have to
acquire parallel licences for separate repertoires.' In the light of a compe-
tition-oriented analysis, the different repertoires of large rightholders like
the major companies are not substitutes but complementary products. For
instance, an Internet radio station will seek the grant of a licence for the
repertoire not only of one major company but of all major companies in or-
der to be most flexible in playing popular music, and to be most adaptable
to the emergence and disappearance of blockbuster songs belonging to dif-
ferent repertoires. In general, while the Commission’s Proposal demon-
strates awareness of the monopoly in the collective rights management
market, it tends to ignore the regulatory challenges in the licensing market.

10 At note 4, above.

1 It is true that, prior to the adoption of the Recommendation, users only enjoyed a one-

stop shop for multiple repertoires on a territorial basis. The Recommendation seeks to promote
multi-territorial licences at the price of giving up the one-stop shop for multiple repertoires. In
contrast, a combination of multi-territorial and multi-repertoire licences is achieved under the IFPI
Simulcasting model agreement for reciprocal representation agreements for related rights regard-
ing music online services (simulcasting and webcasting). In this regard, see also Commission Deci-
sion of 8 October 2002, COMP/C2/38.014 — IFPI Simulcasting, [2003] OJ L 107, p 58 (where the
Commission granted an individual exemption from ex-Article 81(1) EC — now Article 101(1) TFEU).
In the framework of the adoption of the Recommendation, the Commission explicitly rejected the
IFPI Simulcasting model as an option. See Commission Staff Working Document of 11 October
2005, Impact Assessment reforming cross-border collective management of copyright and related
rights for legitimate online music services, SEC (2005) 1254, available at:
http://ec.europa.eu/internal market/copyright/docs/management/sec 2005 1254 en.pdf. The
Recommendation, which indeed convinced a number of major companies to withdraw their rights
from the previous international system of managing multiple repertoires based on reciprocal repre-
sentation agreements, destroyed the one-stop shop for multiple repertoires even for individual
territories. As explained in the following considerations of these comments, this result should have
been quite foreseeable for the Commission.
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IL The broader legal context
Need for an obligation to contract with rightholders

(10) The Commission takes full account of the fact that it is up to the righthold-
ers to ‘entrust their rights’ to collecting societies.'” Hence, party autonomy
governs not only the establishment of collecting societies but also the as-
sighment of rights to these societies. Party autonomy, however, is not a
one-sided legal concept. When the Commission proposes a ‘right’ of
rightholders to authorise a society of their choice (Article 5 No. 2), the
question also arises of whether the chosen society will have an obligation
to contract with all rightholders. The text of the Proposal is not clear in this
regard. However, this question needs to be answered explicitly. For in-
stance, the laws of Austria,® Belgiwum,14 Germany,15 Poland®®, Portugal”,
Slovakia® and Greece provide for such an obligation to contract not least
in reaction to the assumed natural monopoly of collecting societies. If the
EU Directive refrained from formulating such an obligation on the part of
collecting societies, Article 5 No. 2 would simply restate the faculty of
rightholders under general private law to negotiate their contracts freely. In
contrast, introducing an obligation of collecting societies to contract with
rightholders would enhance the goal of cultural diversity, which, as a gen-
eral objective, is also acknowledged by the Commission in its Pro;posal20
and very much advocated by the European Parliament. Collecting societies
will only promote diversity of cultural expression ‘by enabling the smallest
and less popular repertoires to access the market’?* if they may not refuse

12 Commission Proposal, Explanatory Memorandum, at 1.1. (p 2).

B Section 11 Act on Collecting Societies (Verwertungsgesellschaftengesetz, VerwGesG).

" Article 65bis(2) of the Law of 30 June 1994 regarding copyright and related rights.

B Section 6 Act on the Collective Management of Copyright (Urheber-

rechtswahrnehmungsgesetz, UrhWG).

16 Article 106(3) of the Law of 2 February 1994 on copyright and related rights as last amend-

ed Dziennik
Ustaw 2010 no. 90 pos. 631.

v Article 11 of the Law of 3 August 2001 No. 83/2001.

18 Section 81 Copyright Act.

1 Article 57(1) of Law No. 2121/1993 on Copyright, Related Rights and Cultural Matters.

According to the overview of national regulatory frameworks of the Impact Assessment, similar
provisions are to be found in the laws of Bulgaria, Hungary, Luxemburg, Romania and Slovenia. See
Impact Assessment, at pp 120 et seq.

20 Commission Proposal, Explanatory Memorandum, at 1.1. (p 2).

2 Ibid.
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to administer rights in certain works solely on grounds of their cultural
origin or background or of their limited economic value.

Need for an obligation to contract with users

(11) The Proposal does not contain any rule under which a collecting society
would be under an obligation to grant licences to all users who request
such licences. Since collecting societies hold natural monopolies in both
service markets (see paras 6 and 7, above), the Commission should also
consider introducing such an obligation to contract in favour of users. In-
deed, such a rule can be found, for instance, in Austrian,22 Ger\man,23
Greek*, Polish®® and Spanish26 law.

The Commission’s mistaken assessment of the effect of the 2005 Recom-
mendation

(12) Inits Proposal, the Commission admits that the effect of the Recommenda-
tion was ‘unsatisfactory’ and seems to explain this with the non-binding
character of the Recommendation.?” This analysis cannot be followed. The
Commission seems to ignore the fact that the lack of implementation was
essentially caused by the co-existence of different traditions of collective
rights management in continental countries and the Anglo-American world.
Continental collecting societies typically require rightholders to sign con-
tracts that cover both their reproduction rights (so-called ‘mechanical
right’) and their public performance rights. In contrast, Anglo-American col-
lecting societies are established as ‘performing rights organisations’ (PROs)
that only require the transfer of the public performance rights. This has im-
portant consequences for the licensing of online rights: Authors of musical
works often join a collecting society at the beginning of their career and au-
thorise this society to manage the rights for all their future works. If, at a
later stage, they enter into a contract with a music publisher for the works
they have meanwhile created, the latter will, in the Anglo-American sys-
tem, only be able to acquire the mechanical rights, but not the public per-
formance rights. These particularities lead to considerable legal uncertainty

2 Section 17 Act on Collecting Societies (Verwertungsgesellschaftengesetz, VerwGesG).

2 Section 11 Act on Collective Management of  Copyright  (Urheber-

rechtswahrnehmungsgesetz, UrhWG).

2 Article 56(2) of Law No. 2121/1993 on Copyright, Related Rights and Cultural Matters.

> Article 106(2) of Law of 2 February 1994 on copyright and related rights.

2 Article 157.1 a) Copyright Law (Texto Refundido de la Ley de Propiedad Intelectual, TRLPI).

7 Commission Proposal, Explanatory Memorandum, at 1.3. (p 4) and Recital 5.
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as to who holds rights and, consequently, is able to entrust rights to, or
withdraw rights from, a collecting society. Also, the Anglo-American PROs
themselves therefore cannot know whether they have been authorised by
the original rightholders or the publishers to manage the public perfor-
mance rights regarding a specific musical work.?® Yet, if the collecting socie-
ty which has been chosen by the original rightholder is an Anglo-American
one (so-called Anglo-American repertoire), the publisher can at least be
certain that it was able to acquire the reproduction (mechanical) rights.
This has had important consequences already under the 2005 Recommen-
dation. When the Commission recommended rightholders to withdraw
their rights, this only had an effect on the powerful major companies, who
saw a chance to renegotiate the terms of collective administration of their
rights with individual collecting societies. However, since they could only
expect to hold the ‘mechanical’ rights for their Anglo-American repertoire,
they withdrew these rights and sought to cooperate with collecting socie-
ties holding the public performance rights with a view to organising the
grant of multi-territorial licences for online use of their repertoires. This is
why, in the case of CELAS,” the German collecting society GEMA entered
into a joint venture with the British collecting society PRS-for-music for the
grant of multi-territorial licences for the Anglo-American repertoire of
EMI.? In the light of this analysis, the Recommendation can be criticised for
exclusively benefiting large rightholders such as the major publishing com-
panies. The Commission Proposal will not change this by making the rules
of the Recommendation binding. Nor can anyone expect a more ‘satisfacto-
ry’ implementation under future binding rules. These rules will neither
change the different licensing traditions in different parts of the EU and be-
yond nor solve the underlying problem of legal uncertainty as to the holder
of the public performance rights regarding the Anglo-American repertoire

28 Also as regards solving this very problem, collecting societies are important. A society that

manages the rights of both the original rightholders and the publishers will work as a clearing
house. In such a society, it does not matter who has entrusted the rights to the society for the pur-
pose of guaranteeing that the rights can be licensed to users. However, the problem appears again
when the royalties need to be distributed to the rightholders. Societies may solve this problem by
allocating the royalties to original rightholders and publishers according to specific percentages on
which these groups of rightholders agree as members of the collecting societies. In this regard, see
also para 55, below.

29 See http://www.celas.eu.

30 On its website, CELAS explicitly explains: ‘CELAS is able to license the Anglo-American EMI

mechanical shares. The mechanical right consists of the right to copy the work and the right to
issue copies of the work in public. This means that every time a work is copied, or a copy is issued
to the public, (downloads, server copies, data storage devices etc), royalties generated from its
licensing will be collected and distributed by CELAS. In addition, for those EMI shares, CELAS is able
to include the associated performing right shares.” (Emphasis added).
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and the online rights in general for all other repertoires. Although the
Commission claims that the management of rights should take place ‘in a
comparable’ manner®! across the borders in the internal market, this is an-
ything but guaranteed for the most important ‘online right’ for which the
Commission seeks to promote multi-territorial licensing.

The Commission’s insufficient assessment of the copyright law acquis

(13) The Commission also has to be criticised for creating the impression that
substantive copyright law has sufficiently been harmonised.*® This convic-
tion is indeed treacherous as far as ‘online rights’ are concerned. In the
context of these rights,33 the Commission quite rightly hints at Articles 2
and 3 of the Information Society Directive 2001/29/EC34 that harmonise the
reproduction right and the rights of communication and of making available
to the public, which are regularly affected by online uses. Yet German
courts, in proceedings relating to CELAS (see para 12, above), recently
questioned the possibility of rightholders to withdraw only the reproduc-
tion right from the system of collective rights management in order to ne-
gotiate the grant of multi-territorial licences with individual collecting soci-
eties. Courts argued that, according to German copyright law, which only
allows a fragmentation of rights in the form of licences to the extent that
they make economic sense,’” the rightholder, for the purpose of online use,
is not able to assign the mechanical right and the public performance right
separately.®® This German litigation, which is currently pending on appeal
before the Federal Supreme Court (Bundesgerichtshof),®’ highlights the
kind of more intriguing legal issues for which the Information Society Di-
rective does not provide any obvious answers. In particular, the issue of
fragmentation of copyrights by way of licensing has not been explicitly ad-

3 Commission Proposal, Explanatory Memorandum, at 3.2. (p 7).

32 See, in general, Commission Proposal, Explanatory Memorandum, at 3.2. (p 7).

3 See Article 3 lit. ) of the Proposal.

3 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on

the harmonisation of certain aspects of copyright and related rights in the information society,
[2001] OJ L 167, p 10.

» This rule is based on an interpretation of Section 31(1) German Copyright Act (Urheber-

rechtsgesetz, UrhG).

3 Landgericht Miinchen | (Munich District Court ), 25 June 2009, Case 7 O 4139/08, (2009)

Zeitschrift fiir Urheber- und Medienrecht 788; Oberlandesgericht Miinchen (Munich Court of Ap-
peal), 29 April 2010, Case 29 U 3698/09, (2010) Zeitschrift fiir Urheber- und Medienrecht 709 (con-
firming the judgment of the District Court).

37 Case | ZR 116/10.
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dressed in any Directive by the European legislature. Such unsolved sub-
stantive law issues, taken together with the still diverging national tradi-
tions of collective rights management, seriously affect the Commission’s
endeavours to create a coherent legal framework for multi-territorial li-
censing by only regulating collective rights management issues.

The Commission’s failure to take account of statutory remuneration rights
and mandatory collective rights management

(14) While collecting societies emerged as market institutions for saving trans-
action costs, they now also fulfil functions that are allocated to them by the
legislature. In particular, collecting societies manage statutory remunera-
tion rights that are provided for by law. Examples of such remuneration
rights can also be found in EU legislation. For instance, Article 1 of the Re-
sale Right Directive® provides for a statutory right to a royalty. According
to Article 6(2) of this Directive, Member States may provide for compulsory
or optional collective management of this royalty.> Article 5 of the Rental
Rights Directive® stipulates a non-waivable right of the authors and per-
formers to ‘obtain an equitable remuneration for the rental’. Also, this Di-
rective allows the Member States to entrust the administration of this re-
muneration right to collecting societies representing the authors and per-
formers and to regulate this administration of these rights in more detail
(Article 5(3) and (4) of the Rental Right Directive). Even more important is
the regulation of the right to fair compensation if Member States provide
for a private use copying exemption (Article 5(2)(b) Information Society Di-
rective®). In this regard, the EU legislature does not specifically provide for
how this right should be managed. However, it is clear that such manage-
ment will not be possible without involvement of collecting societies on the
national level.*? In its Proposal, the Commission refers to these Directives in

%8 Directive 2001/84/EC of the European Parliament and of the Council of 27 September

2001 on the resale right for the benefit of the author of an original work of art, 0J L 272, p 32.

3 See also Recital 28 of the Directive, stating that management by a collecting society is one

possibility by which Member States can ensure the exercise of the resale right.

40 Directive 2006/115/EC of the European Parliament and of the Council of

12 December 2006 on rental right and lending right and on certain rights related to copyright in the
field of intellectual property (codified version), [2006] OJ L 376, p 28.

“ At note 34, above.

4 Note that EU law sometimes even makes it mandatory that certain exclusive rights be

managed by collecting societies: Article 9(1) of Council Directive 93/83/EEC of 27 September 1993
on the coordination of certain rules concerning copyright and rights related to copyright applicable
to satellite broadcasting and cable retransmission ([1993] OJ L 248, p 15) obliges the Member
States to provide that the right to grant or refuse retransmission by cable can only be exercised
through a collecting society.

11 of 35




Max Planck Institute for Intellectual Property and Competition Law

a very general way and at the same time refrains from considering the im-
pact that the management of statutory remuneration rights must have on
the regulation of collective rights management. This is the more surprising
in the light of recent endeavours of the Commission to address the regula-
tion of copyright levies** and major EU court decisions regarding the admin-
istration of such levies by collecting societies.** This omission gives rise to
two major criticisms on the current Commission Proposal, which will be
discussed further below: (1) Statutory remuneration rights are typically
conceived as non-waivable rights of authors and performers.* In this con-
text, collecting societies, when they manage such rights, play a major role
in protecting the rights of original rightholders against entities of the copy-
right industries, such as publishers, who can become rightholders them-
selves based on licences and assignments of rights. The first criticism there-
fore addresses the failure of the Commission to distinguish between differ-
ent categories of rightholders and the potential conflict of interests that
may exist or arise in particular in the context of statutory remuneration
rights. This is especially relevant for the internal structure of many collect-
ing societies in the EU that represent both authors and publishers and con-
sider themselves as institutions that help to solve conflicts of interest be-
tween these two groups of rightholdlers.46 (2) Statutory remuneration rights
(‘levies’), even if they are mandated by EU law, are regulated by national
copyright law. In this regard, a close link exists between domestic copyright
law and the more procedural rules applicable to collecting societies. This
particular linkage between substantive copyright law and the law on collec-
tive rights management is not taken account of in the Proposal when the
Commission argues that the Service Directive is also applicable to the ser-
vices provided by collecting societies (see also paras 19 et seq., below).

2 The Commission conducted public consultations on this issue in 2008. Information availa-

ble at: http://ec.europa.eu/internal_market/copyright/levy_reform/index_en.htm.

a See Case C-467/08 Padawan [2010] ECR 1-10055; Case C-462/09 Thuiskopie [2011] ECR I-

0000 (not yet officially reported).

> This was also pointed out by the CJIEU with regard to the right to fair compensation accord-

ing to Article 5(2)(b) Information Society Directive. See Case C-277/10 Luksan [2012] ECR 1-0000,
para 100 (not yet officially reported).

i In this regard, it has now become very questionable in Germany whether collecting socie-

ties have the authority to split up the income from such statutory rights among original righthold-
ers and publishers. According to the decision of a first instance court which is still on appeal, a col-
lecting society is under an obligation to pay the whole income arising from the use of a work to the
original rightholder who has entrusted his rights for all future works to the society prior to the con-
clusion of a publishing contract. See Landgericht Miinchen | (Munich District Court 1), 24 May 2012,
Case 7 0 28640/11, (2012) MultiMedia und Recht 618. It may well be for the CJEU to say a word on
this in the light of its Luksan judgment (note 45, above).
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(15)

(16)

The Commission’s failure to distinguish between different categories of
rightholders

In the 2005 Recommendation, the Commission expressly espoused a prin-
ciple of non-discrimination regarding the categories of rightholders.*’ This
‘recommendation’ was understood as a call on collecting societies to not
privilege original rightholders (authors and performers) vis-a-vis the pub-
lishers and, thereby, seemed to be directed against those societies that on-
ly accept original rightholders as members.*”® The Proposal no longer pro-
vides for such a general principle. Article 5(2) of the Proposal only bans dis-
crimination based on the country of residence and the nationality of the
rightholder.49 The Institute welcomes this decision. Collecting societies can
play an important role in moderating conflicts between original righthold-
ers and firms of the copyright industry as subsequent rightholders by ac-
cepting both as members and managing the rights of both groups.50 Yet this
function requires autonomy and flexibility of the collecting society with re-
gard to appropriate solutions. The Commission recognises this in Article
6(3) of the Proposal by stipulating that the representation of different cate-
gories of members in the decision-making process must be fair and bal-
anced. Still, the Commission should also take into account conflicts of in-
terest that exist between original authors and the copyright industry in
economic and legal terms. Such conflicts may specifically concern the dis-
tribution of revenue.

Yet, as regards the distribution of royalties, the last sentence of Article
12(1) of the Proposal takes up the ban of discrimination based on the cate-
gory of rightholders by requiring ‘equal treatment of all categories of
rightholders’. The wording of this rule only relates to the ‘distribution of the
payments’ and, thereby, is unclear as to whether it also applies to the
shares that are to be paid to different categories of rightholders. If the lat-
ter were the case, this rule would be highly problematic. In principle, it has
to be assumed that the royalties have to go to the rightholder who has en-
trusted the underlying rights to the society. Also, substantive law has to be
taken into account, which, in several instances, guarantees that certain re-
muneration rights cannot be waived or transferred by the original

47

Para 13(a) of the Recommendation stipulates: ‘any category of right-holder is treated

equally in relation to all elements of the management service provided'.

48

Examples of such a purely authors’ society are the Polish collecting society ZAIKS and the

French SACD.

49

50

This reading seems to be confirmed by Recital 8.

With regard to this function see also note 28, above.
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(17)

rightholder.* Against the background of these concerns and substantive
copyright law in particular, the last sentence of Article 12(1) is highly mis-
leading and should be deleted. At best, this rule provides unjustified am-
munition for representatives of the copyright industry to curtail the reve-
nues of original rightholders. The procedural guarantee of fair and balanced
participation in the decision-making process for the different categories of
rightholders pursuant to Article 6(3) of the Proposal seems perfectly suffi-
cient to protect the interests of subsequent rightholders. Also, leaving the
determination of the shares of different categories of rightholders to the
collecting societies not only corresponds to the society’s autonomy. It will
also allow the society to define the most efficient mechanism for calculat-
ing these shares and the payments that go to the individual rightholders.

In this context, it is important to note that one of the traditional functions
of collecting societies lies in the defence of the weaker bargaining party,
the author or the performer, against commercial users, and, if both as
rightholders join the same collecting society, in promoting a balance of in-
terests between these two categories of rightholders.>® This is also the pur-
pose of rules that make collective management mandatory for certain
rights.> Yet, in line with the approach of the 2005 Recommendation, the
Proposal mostly and quite systematically refers to rightholders without dis-
tinguishing between original and subsequent rightholders. As a conse-
guence, the Recommendation of 2005 has inappropriately favoured the in-
terests of the major publishing companies, since only these companies had
sufficient market power to withdraw their rights from the existing system
and to negotiate better terms for multi-territorial licensing with single col-
lecting societies. Hence, strengthening the position of ‘rightholders’ as such
may well only benefit the economically most powerful rightholders in the
market. This is most unfortunate in an area where the protection of the
party with the weaker bargaining position, the creator, has been consid-
ered in earlier legislative instruments as the very justification of a limitation
of party autonomy. Here again, the approach of the Commission in its Pro-
posal is worrying since it refuses to take notice of the full current legal
frameworkfor copyright applicable in the European Union.

51

This was most recently acknowledged by the CJEU in its interpretation of some provisions

of European copyright law. See Case C-277/10 Luksan [2012] ECR 1-0000 (not yet officially report-

ed).

52

Commercial users are not limited to resellers, broadcasting corporations or online service

providers. Also, subsequent holders of copyright, such as publishers and producers, are commercial

users.

53

See for instance Recital 12 and Article 5(4) of the Rental Rights Directive 2006/115.
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(18) In Article 6, the Proposal addresses the issue of membership in collecting
societies. This article is inspired by the goal of guaranteeing that collecting
societies act in the best interest of their members.> In it, however, the
Commission ignores the fact that collecting societies do not only manage
the rights of members but also of other groups of rightholders.>> Most im-
portantly, the rules of collecting societies define certain objective thresh-
olds, mostly based on the amount of royalties allocated to individual
rightholders, as a requirement for becoming members. Rightholders that
do not qualify as members still have access to the service of the collecting
societies by entering into a service contract with the society according to
which this society will provide collective rights management services in the
interest of the rightholder. Especially in jurisdictions where societies have a
statutory duty to manage the rights of all rightholders that want to entrust
their rights to these societies, a large portion of the revenue may therefore
be distributed to non-members. And finally, there can even be a third
group of rightholders. Sometimes authors that only have created a single
work, or very few works, are not aware of the possibility to generate in-
come by joining a collecting society prior to the creation or publication of
the work. Yet collecting societies may nevertheless distribute royalties to
such rightholders, and this in absence of any contractual relationship, when
such rightholders claim their part of the society’s income ex post. Payment
to such rightholders even seems mandatory where the law stipulates that
certain rights can only be licensed or claimed through a collecting society.
This is confirmed by Article 9(2) of the Satellite and Cable Directive,*® which
provides that ‘where a rightholder has not transferred the management of
his rights to a collecting society’, ‘he shall be able to claim those rights’
from the collecting society that is deemed to be mandated to manage the
retransmission right. In addition, collecting societies may also collect royal-
ties for non-members in the context of extended collective licences. The
Nordic extended collective licensing regime allows for the extension of col-
lective agreements between collecting societies and users to non-members
in some areas.” In these cases, the collecting society has not only the duty
to manage the outsiders’ exclusive rights in the most careful way, but it is

> See also Recital 10.

> Note that the different language versions are not always consistent when they use the

terms ‘rightholders’ and ‘members’. In Recital 17, the English version uses the term ‘its righthold-
ers’, whereas the German version uses the term ‘ihre eigenen Mitglieder’ and the French version
the term ‘ses membres’.

> See note 42, above.

> See, for instance, Art. 42(a) et seq. Swedish Copyright Act and Art. 50 et seq. Danish Copy-

right Act.
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also obliged to try to distribute the money to all rightholders, ie members
and non-members.’® The Institute therefore recommends clearly distin-
guishing between these different groups of rightholders in the Proposal as
well.>® In particular, the Commission could consider recognising certain,
however limited, rights to participate in the decision-making process of
rightholders that have not, or may not, become members of the society. In
more general terms, the Proposal should highlight the role of the collecting
society as a trustee of the rights it administers, whether the rightholder is a
member or not, and should stipulate the duties of the collecting society as
a trustee.

The Role of the Service Directive and Article 40 of the Proposal

(19) Collecting societies are in need of state control in the light of their monopo-
ly vis-a-vis rightholders and users and the public interests involved. This al-
so seems to be confirmed, at least in substance, by the Commission in Arti-
cles 37 through 40, where the Proposal acknowledges the need for state
supervisory authorities and for sanctions. Yet, with the exception of Article
40, relating to multi-territorial licences, the Commission is not sufficiently
clear as to which national authority should have power to control collective
rights management activities of individual societies. This issue relates to the
applicability of the Service Directive 2006/123.%°

(20) The Commission states that the Service Directive applies to the services
supplied by collecting societies.®® In this regard, the Recitals to the Proposal
explain that ‘collecting societies should be free to provide their services
across borders, to represent rightholders resident or established in other
Member States or grant licences to users resident or established in other
Member States’.®’ Hereby, the Proposal is not sufficiently clear as to
whether also Article 16 of the Service Directive applies to collecting socie-
ties. If this were the case, Member States would not be allowed to impose
an authorisation requirement on foreign collecting societies that manage

rights, and grant licences, for the territory of this Member State. Indeed,

8 See Art. 42(a) (4) s.3 Swedish Copyright Act, Art. 51(1) Danish Copyright Act.

> In this context, a major issue of the constitution of collecting societies relates to the re-

quirements that need to be fulfilled by rightholders to become members. On this issue see para 34,
below.

&0 Directive 2006/123/EC of the European Parliament and of the Council of 12 December

2006 on services in the internal market, [2006] OJ L 376, p 36.

ot Commission Proposal, Explanatory Memorandum, at 1.4. (p 5).

62 Recital 3.
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(21)

the Commission argues in favour of the applicability of Article 16 of the
Service Directive in a footnote to the Impact Assessment.® Yet the answer
to this question depends on the reading of the intellectual property excep-
tion contained in Article 17 No 11 of the Service Directive. The Institute is of
the opinion that this exception also applies to collecting societies. Copy-
rights and related rights as a form of intellectual property rights are of a
territorial nature. Countries, such as Germany or Poland, that provide for
an authorisation system therefore limit the territorial outreach of the au-
thorisation to the management of rights under their domestic law. This
means that an authorisation granted by the competent authority of Ger-
many will only cover the society’s activity with regard to rights arising from
the German Copyright Act. If a society established in Germany granted a
multi-territorial licence for online use of works today, the German authori-
sation would not cover the licences granted under foreign law. This ex-
plains why the application of Article 16 of the Service Directive to collective
rights management services runs the risk of creating a regulatory vacuum.
In addition, the rights arising from national legislation are highly diverse.
Even if Germany decided to extend the geographic outreach of its authori-
sation to other Member States, its authorities would then be required to
ascertain whether the German society managed rights in accordance with
the domestic law of other countries as well, which may involve not only
guestions of substantive copyright law but also the need to gather facts
abroad.

In sum, it seems that the Commission tends to argue in favour of Article 16
of the Service Directive mostly with a view to fostering the grant of multi-
territorial licences for online use of musical works. This is also why the
Commission, in Article 40 of the Proposal, requires the competent authori-
ties also to monitor compliance of their national societies with Title Ill when
they grant multi-territorial licences. Even in this regard, however, it would
not suffice that the competent authority only controls the respect of Title IlI
of the Directive. Substantive law also matters: If, for instance, a non-
German collecting society granted a multi-territorial licence that also covers
Germany, in the light of currently on-going court proceedings regarding
CELAS (see para 13, above), the question would arise whether such a li-
cence can be recognised under the German rules on fragmentation.®* After
all, the collecting society is asserting its ability to grant a valid licence.
Whether every national authority is well placed to answer such a complex
copyright issue under foreign copyright law is rather questionable. At least,

63

64

Impact Assessment, p 11 (note 43).

See note 35, above.
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(22)

(23)

(24)

III.

(25)

the example shows that state control is not only about procedural issues
but also about substantive copyright law, which is exempted from the ap-
plication of Article 16 of the Service Directive. Moreover, the Commission
overlooks the fact that the application of Article 16 of the Service Directive
would not only apply to the grant of multi-territorial licences for online use
of musical works, but for all activities of domestic societies regarding the
grant of licences for other Member States.

If, as argued here, Article 16 of the Service Directive does not apply to col-
lecting societies, application of national rules on the control of such ser-
vices, including the rules on a national authorisation system, will still have
to be in conformity with the general principles of free movement of ser-
vices under Article 56 of the TFEU. Hence, Member States may in principle
require collecting societies to apply for an authorisation if they intend to
grant licences for the national territory. But the underlying national rules
need to be appropriate and must not go beyond what is necessary (propor-
tionality principle).

From a broader perspective, the Commission fails to address the require-
ments under which collecting societies may be established and start provid-
ing their services. The Institute strongly recommends considering the defi-
nition of a European standard for such criteria (see para 70, below). Only if
such a standard were implemented and respected could a rule such as Arti-
cle 40 be considered acceptable to all Member States.

From a policy perspective, application of Article 16 Service Directive and,
more specifically, the concentration of control by Article 40 of the Proposal
regarding multi-territorial licensing would allow forum shopping and run
the risk of triggering a race to the bottom among collecting societies. Socie-
ties could easily choose the country with the weakest control standard as
its country of establishment. Indeed, the better option for implementing a
centralised system of control would therefore consist in the creation of a
European agency that authorises and controls at least sacieties that grant
multi-territorial licences.

More detailed comments on the text of the Proposal
Scope and definitions

With its Proposal, the Commission takes action in two areas, namely, with
regard to generally applicable rules on governance and transparency on the
one hand and on the grant of multi-territorial licences for online use for
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(26)

(27)

musical works on the other hand. These two areas are certainly related.
However, throughout the Impact Assessment and the Proposal itself, the
reasons for addressing both areas at the same time and in the same in-
strument remain unclear. It is not apparent why the European legislature
could not first adopt governance and transparency provisions and wait to
see if they take hold and then proceed to submitting a proposal for a Di-
rective on multi-territorial licensing. One clear advantage of such a stag-
gered approach would be the additional time given to collecting societies to
further develop data processing standards and capacity. In addition, dis-
pute over the more controversial issue of multi-territorial licensing could
block adoption of adequate governance and transparency rules for a long
time.

The precise scope of the Directive is also an issue from the start. Mention-
ing related rights in the title creates the impression that such rights are
covered by the whole Proposal. This, however, is misleading with regard to
Title 11l on multi-territorial licensing. The lack of applicability of this Title to
related rights is unfortunate since the aim of facilitating music online ser-
vices through multi-territorial licensing can hardly be reached if the related
rights are not covered (see also para 48, below).

The Proposal provides for a definition of collecting societies in Article 3(a).
This definition is faulty in several regards. First, it does not sufficiently em-
phasise the ‘collective’ character of collecting societies. This is even more
blatant where the Commission defines ‘collective rights management’ in
the Impact Assessment as

the provision of the following services: the grant of licences to
commercial users, the auditing and monitoring of rights, the en-
forcement of copyright and related rights, the collection of roy-
alties and the distribution of royalties to right holders.®

If it stressed the collective aspect, the Proposal would recognise the associ-
ation of individual rightholders as one of the pillars of the system of collec-
tive rights management, namely, for the purpose of raising the bargaining
power when collecting societies negotiate with often very powerful users
and groups of users. This objective is recognised under EU competition law
as the reason for limiting the rightholders’ freedom of contract in relation

65

Glossary of the Impact Assessment, p 195. There is no further definition for ‘management’,

a difference to be noted in comparison with the leaked proposal of early July which contained a
quite similar definition of ‘rights management’ (the word ‘collective’ being omitted) in Article 3.
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(28)

(29)

to the collecting societies.®® Internally, collecting societies are built on the
principle of solidarity among different categories of rightholders.®’ This im-
plies unified tariffs for all works of the repertoire as well as blanket licences
in most cases; both are simultaneously essential tools for the minimisation
of transaction costs. This, in turn, fosters legal certainty, which makes the
grant of licences through collecting societies attractive to users.

Second, Article 3(a) fails to express in a sufficient manner that collecting
societies act as trustees for the rightholders. This particular feature is only
addressed in Article 4, where the Commission states general principles of
collective rights management. Expressing the trusteeship in the very defini-
tion of collecting societies is however important for distinguishing collect-
ing societies from other entities belonging to the copyright industry, such
as publishers, who acquire rights from several rightholders and manage
them on their own account, although, depending on the publishing con-
tract, publishers often pay continuous royalties to the authors. In this re-
gard, the definition of collecting societies as contained in the 2004 Com-
mission Communication expresses much better the trusteeship of the soci-
eties. There, the Commission states:

Collective rights management is the system, under which a col-
lecting society as trustee jointly administers rights and moni-
tors, collects and distributes the payment of royalties on behalf
of several rightholders.®®

Third, as compared to this definition of 2004, the wording of Article 3(a)
also seems too narrow in that it requires ownership or control of the socie-
ty by its members. By this wording the Proposal excludes other forms of or-
ganisations, such as corporations with shareholders, who are not righthold-
ers themselves, from the scope of application of the Directive. In particular,
the definition runs the risk of allowing circumvention. Collecting societies in
the sense of Article 3(a) may build up corporate sub-structures in the form
of joint ventures with other collecting societies or individual right-holders in

66

See Case 127/73 R BRT v SABAM [1974] ECR 1974, 313, paras 8-10; Commission Decision

of 12 August 2002, Case COMP/C2/37.219 — Banghalter & Homem Christo v SACEM (only available

in

French), pp 10-12, available at:

http://ec.europa.eu/competition/antitrust/cases/dec_docs/37219/37219_11_3.pdf.

67

68

Such as authors of musical works and publishers of musical works.

Commission Communication (2004), note 1, above, at p 4.
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order to avoid application of the Directive.®® Indeed, the Commission in Ar-
ticle 31 allows establishment of corporate subsidiaries for multi-territorial
licensing. Whether, however, such entities can be considered as collecting
societies remains unclear. In its Impact Assessment, the Commission con-
siders such entities, including CELAS, as ‘licensing agents’ and not collecting
societies.” The Institute recommends clarifying the definition in Article 3(a)
with the effect of making the Directive also applicable to such entities.

(30) It is also worth mentioning that the definition of ‘collective rights manage-
ment’ in the Impact Assessment (see para 27, above) mistakenly limits li-
censees of collecting societies to commercial users. The scope of copyright-
able subject-matter is not to be discussed here, but copyright royalties can,
in the current legal framework, be owed for both commercial and non-
commercial uses.”*

Obligations imposed on all collecting societies (Articles 4-20)

(31) The goal of more transparency is a step in the right direction as it will help
to create a level playing field within the internal market and enhance the
control that creators, performers, publishers and other rightholders have
over their rights. The Institute welcomes binding provisions which help
harmonise the legal framework regarding governance and transparency of
collective rights management. However, several issues addressed by the
Commission Proposal deserve closer scrutiny.

(32) The concern of the Commission regarding discrimination based on national-
ity and residence in Article 5(2) is justified. As pointed out above, the Pro-
posal does not require the implementation of a generally applicable princi-
ple of non-discrimination regarding different categories of rightholders (pa-
ra 15, above). Indeed there are objective reasons for distinguishing be-
tween original and subsequent rightholders: due to weak bargaining pow-
er, individual creators and performers often have a problem successfully
pursuing their interests in the market and, therefore, have to rely more on
collective management than does the copyright industry. This is even more
so in the case of authors and performers of commercially less rewarding

6 An example is CELAS, a corporate entity with limited responsibility under German corpo-

rate law, which was established by the German GEMA and the British PRS for the grant of multi-
territorial licences for online use of musical works. See also notes 28-29, above.

70 Impact Assessment, at 24.4.2 (p 162).

& For example, the Christian churches are among the debtors of the German GEMA; and

public education institutions are debtors of collecting societies that administer rights in writings.
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works and performances compared to rightholders of the mainstream An-
glo-American repertoire.

(33) The principle of fair and balanced representation of different categories of
members in the decision-making process (Article 6(3)) should take these
considerations into account, and it should give room to the representation
of authors with relatively low revenue.

(34) In this regard, it may not be sufficient to simply stipulate, as Article 6(2)
does, that rightholders may become members if they fulfil the membership
requirements. A major conflict between original rightholders and collecting
societies relates to the requirements for becoming members. Especially au-
thors and performers may complain about their inability to take part in the
decision-making process of societies since the membership thresholds are
too high. Therefore, the Commission should consider the introduction of
substantive criteria that exclude excessively high barriers to becoming
members.”

(35) As pointed out above (para 10), the freedom of rightholders to choose the
society to which they entrust their rights can only be understood in the
context of the general private-law principle of party autonomy. Also, the
freedom for rightholders both to choose the collecting society to which
they would like to entrust their rights and to define the scope of the rights
entrusted (Article 5(2)) has been enshrined in the practice of European
competition law since the 1970s.”® However, these freedoms have been
limited by the recognised common interests of authors and collecting socie-
ties in having a stable and strong repertoire and in balancing the pressure
that commercial users may place on individual authors. Consequently, the
freedom to tailor the scope of rights entrusted was, and still is and should
remain, relatively limited. It is therefore recommended that Article 4 clearly
states that ‘the best interest of the members of the collecting society’ and
the objective necessity that conditions any obligations imposed by the soci-
ety on its members are to be understood according to the case law men-
tioned above. Without the boundaries set by this case law, an unreasonably
wide freedom of rightholders to determine the scope of the entrustment
could lead to an unwanted fragmentation of repertoires.

72 For instance, one could think of a rule that forces collecting societies to change their

membership requirements if more than a specific percentage of their total income is distributed to
non-members.

73 See, in particular, the ECJ decision of 21 March 1974, Case 127/73 R BRT v SABAM [1974]

ECR 1974, 313 paras 7-11; Commission Decision in Banghalter & Homem Christo v SACEM, note 66
above, pp 10-12.
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(36)

(37)

Moreover, the requirement to obtain express consent from rightholders for
different aspects regarding the rights they entrust to a collecting society
(Article 5(6)) causes some frictions with the existing system of collective
rights management. Notably in the context of mandatory collective rights
management — such as pursuant to Article 9(1) of the Satellite and Cable Di-
rective regarding the cable retransmission right — or with regard to extend-
ed collective licensing regimes (or a presumption-based model) explicit
consent by all rightholders will never be possible. In fact, the obligation of
collecting societies as stipulated by Article 5(7) to inform rightholders of
their rights under Article 5(1) through (6) before obtaining their consent to
manage their right ignores the fact that, in such cases, collecting societies
are also under obligation to manage the rights of outsiders.

The possibility to withdraw rights, categories of rights or works upon serv-
ing reasonable notice not exceeding 6 months according to Article 5(3) of
the Proposal may seem appropriate for rights regarding online use. But its
application to analogue uses would destabilise the system of collective
rights management in its present form. The stability of the repertoire man-
aged by collecting societies is actually one of the key elements of the legal
certainty given to users getting blanket licences. In fact, the freedom to opt
out of collective management regarding certain categories of rights and
works can be risky for some currently well-functioning collecting societies
that are active in specific sectors. The possibility to withdraw any right from
a society without any qualification of the circumstances of such withdrawal
goes beyond what EU competition law requires and what should be consid-
ered ‘necessary for the protection of the rights and interests of these
rightholders’ in the sense of Article 4 of the Proposal. Under EU competi-
tion law, collecting societies as market-dominant undertakings in the sense
of Article 102 of the TFEU are already under strict control when they im-
pose limitations on rightholders. They are only allowed to impose re-
strictions to the extent this is strictly necessary to provide the society with
sufficient bargaining power vis-a-vis powerful users.”* In its decision in
Banghalter & Homem Christo,”” the Commission has shown flexibility to
adapt these requirements to the online world by holding that for online us-
es it was no longer justified for a collecting society to require a member to
entrust the relevant rights at all to any collecting society. Yet, for analogue
uses, the result of this weighing may still be different. Hence, the Institute
recommends amending Article 5(3). While the term of six months can be
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See, for instance, Commission Decision in Banghalter & Homem Christo v SACEM, note 66,

above, p 10.

75

Ibid, pp 10-12.
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maintained, this provision should also safeguard the possibility for collect-
ing societies to impose restrictions that are in conformity with EU competi-
tion law.

(38) On a different note, the lack of possibility to withdraw single works from
the system of collective rights management or to opt for the free licensing
of certain works does not adequately reflect increasing non-commercial us-
es and sharing of copyrighted works.”® In this regard, the legislature could
conceive a rule that specifically safeguards rightholders’ capability to allow
such non-commercial use while the same rights are entrusted to a collect-
ing society for commercial uses.

(39) The provision regarding the general meeting of the members of collecting
societies (Article 7) and the one regarding the mandatory establishment of
a supervisory function (Article 8) directly affect the corporate law structure
of collecting societies. Whether Articles 7 and 8 are compatible with corpo-
rate law in the Member States deserves closer scrutiny.”’

(40) Article 12 of the Proposal has raised fierce criticism from the creative com-
munity, as it does not put collecting societies under more pressure to lo-
cate rightholders and to distribute royalties promptly.”®

(41) Effective enforcement of the obligation of collecting societies stipulated by
Article 15(2) to determine tariffs vis-a-vis users according to the economic
value of the rights in trade may often turn out to be illusive. This is especial-
ly true for statutory remuneration rights, since a corresponding commercial
market will mostly be inexistent.

(42) The scope of obligations of collecting societies to provide information to
rightholders, members, other collecting societies and users on request (see
Article 18) needs to be balanced with the legitimate interest of collecting

76 As can be observed in the music sector, in the sector of academic and scientific writing and

generally with regard to the increasing use of Creative Commons licences.

7 See the motion of the French Sénat of 26 October 2012, Résolution européenne portant

avis motivé sur la conformité au principe de la subsidiarité de la proposition de la directive concer-
nant la gestion du droit d’auteur et des droits voisins et la concession de licences multiterritoriales
de droits portant sur des ceuvres musicales en vue de leur utilisation en ligne dans le marché inté-
rieur (COM(2012) 372, available at: www.senat.fr/leg/tas12-017.pdf, p 2 (criticising that the Com-
mission Proposal may be in contravention of the subsidiarity principle).

78 ‘EU copyright law plan angers Radiohead, Pink Floyd’, Reuters, 11 July 2012, available at:

http://in.reuters.com/article/2012/07/11/eu-copyright-idINL6E8IB3QK20120711; ‘Proposed royalty
law fails to satisfy musicians, irishtimes.com, 12 July 2012, available at:
hhtp://www.irishtimes.com/newspaper/finance/2012/0712/1224319858418.html.
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(43)

(44)

(45)

(46)

societies, the rightholders and the users to keep such information secret.
Overall, it seems that Article 18 achieves an appropriate balance. More
concretely, Article 18(1)(a) should be understood in the sense that users
can only request information on standard licensing contracts and applicable
tariffs that are applicable to them but not to other categories of users. Oth-
erwise, the bargaining power of collecting societies in negotiating such li-
censing contracts and tariffs with individual groups of users would be con-
siderably curtailed.

Similarly, Article 18(2)(c) obviously has to be read in the sense that collect-
ing societies are not required to make accessible the full text of their repre-
sentation agreements. Yet the Commission should consider whether it
would be appropriate to require the publication of reciprocal representa-
tion agreements and model agreements. If publication of this information
seems excessive in terms of protecting the trade secrets of the parties, an
alternative would consist in making this information available to a party
with a legitimate interest, ie users and rightholders who are affected by the
application of such agreements.

It is questionable whether collecting societies should be allowed to charge
fees for the provision of information pursuant to Article 18. A German court
recently stated that the pricing of 15 Euros for the exact list of uses and the
amounts due for the uses of identified works, is to be considered as fair.”

One can also wonder why the information listed in Article 18 is to be made
available only upon request. The information listed in this provision relates
to the contractual rights and duties of the persons who are entitled to pre-
sent a request. Collecting societies could be obliged to make this infor-
mation available to these persons in form of limited and secure online ac-
cess.

Rules regarding multi-territorial licensing of online rights in musical works

The objective of Title Il (Articles 21 through 44) of the Proposal is to facili-
tate multi-territorial licensing and to reach a satisfactory level of aggrega-
tion of repertoires in the music sector. The Proposal thereby builds on the
principles that the Commission already set out in its Recommendation of
2005.%°
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Apart from a very few big rightholders, who were able to negotiate new
schemes of multi-territorial licensing of their Anglo-American repertoire
(see para 12, above), the effect of the Recommendation of 2005 has been
negative for most of the stakeholders concerned. This is true for both the
users who are now no longer able to get licences for all repertoires at one
licensing point®! and other rightholders for whom access to the new system
of multi-territorial licensing did not succeed. In the Proposal, the Commis-
sion does not completely depart from the questionable approach of the
Recommendation. Yet the Commission tries to address these two problems
by enhancing the transparency for users regarding the composition of the
repertoires that are licensed and by facilitating access of all rightholders to
the system of multi-territorial licensing.

Title Ill takes a sectorial approach by addressing only musical works and
only online rights in such works, without justifying such limitations. In its
CISAC decision, the Commission obviously advocates the view that multi-
territorial, or at least cross-border, licensing could also work for the licens-
ing of satellite transmission and cable retransmission.®? In the future, the
proposed scheme may also have to be discussed for the grant of multi-
territorial licences of the online rights in e-books and also pictures.

Most importantly, Title Ill only relates to rights ‘in works’ and thereby ex-
cludes the related rights of performing artists and phonogram producers
(see para 26, above). The wording of the Proposal may not be totally clear
as to whether the licensing of related rights is covered. Yet, in the Impact
Assessment, the Commission expressly refers to the difficulties that exist
with regard to the ‘licensing of authors’ rights for the online use of musical
works’ and clearly distinguishes between the authors’ rights and the related
rights.®®> Based on the IFPI Simulcasting model agreement,®* the collecting
societies for the related rights have implemented a completely different
system of multi-territorial licensing. Since it is clear that users will need li-
cences for both the copyright and the neighbouring rights in order to play
music without violating the law, anything less than a uniform approach to
both fields remains unsatisfactory. By not addressing related rights, the
Commission seems to avoid entering into a debate about setting back the
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This fragmentation is also acknowledged by the Commission. See Impact Assessment, p 13.
Commission Decision of 16 July 2008, Case COMP/C2/38.698 — CISAC, C(2008) 3435 final.

See Impact Assessment, p 24 and also p 10 as well as p 12 (where the Commission relates

to the different traditions of licensing of authors’ rights and other rights).
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clock and promoting the IFPI Simulcasting model for authors’ rights as
well.®

In a nutshell, the approach of the Recommendation and the Proposal con-
sists in abandoning the network of the reciprocal representation agreement
and the enhancement of competition among collecting societies in the
market for collective rights management services to rightholders. By its at-
tempt to repair the abovementioned deficiencies of this approach (para 47,
above), the Commission refuses to respond adequately to the more fun-
damental criticism that was expressed on this approach by many commen-
tators and even the European Parliament.®

To facilitate access of all rightholders to multi-territorial licensing, the
Commission opts for the so-called European Licensing Passport (option B2
in the Impact Assessment). The passport allows licensing on a multi-
territorial basis and obliges the collecting society to fulfil specific require-
ments. The passport requires that

collecting societies wanting to license the online rights of musi-
cal works on a multi-territorial basis comply with a set of condi-
tions defined by legislation [Article 21], which would aim at en-
suring that collecting societies engaging in multi-territorial li-
censing have sufficient data handling and invoicing capacities
[Article 22], comply with certain transparency standards [Arti-
cles 23 and 24] towards rightholders [Article 26] and users [Arti-
cle 25] and allow for the use of a dispute resolution mecha-
nism.?’

The Proposal would oblige the Member States to ensure this system and to
vest ‘competent authorities” with the ability to monitor the compliance of
the passport entities with the requirements in terms of MTL processing ca-
pacity (Articles 21 and 22). The latter arises from Article 37, according to
which all stakeholders (members of a collecting society, rightholders, users
and other interested parties) are able to file complaints to the competent
authorities ‘with regard to the activities of collecting societies which are
covered by the directive’. Member States must also provide the competent
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This option is not even considered by the Commission in the Impact Assessment that un-

derlies its Proposal, although the choice between the IFPI Simulcasting model and the model im-
plemented by the Recommendation dominated the Working Paper of 2005.
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See, in particular, the 2007 Resolution of the European Parliament, note 4, above.

See Impact Assessment, p 43. A list of the obligations regarding users and righthold-

ers/members imposed on these societies is presented on the same page.
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authorities with the power to take appropriate administrative sanctions
and measures (Article 38). Further, Member States must make alternative
dispute resolution systems available to the members of collecting societies,
rightholders and users (Articles 34-36).

The most important provisions of Title Il are Articles 29 and 30. Both provi-
sions pursue the goal of enabling all works to enter the system of multi-
territorial licensing by obliging passport entities to additionally manage the
multi-territorial licensing of the full repertoires of smaller collecting socie-
ties that do not hold the passport (Article 29) and the repertoire of individ-
ual rightholders (Article 30).

Article 29 seems to provide an effective way of opening the door for less
attractive repertoires to multi-territorial licensing by allowing collecting so-
cieties that do not hold a passport to request a passport entity to enter into
a representation agreement for the grant of multi-territorial licences (Arti-
cle 29(1)). Through this system, the Commission also seems to counter the
argument that the Recommendation had a negative impact on cultural di-
versity by benefiting the large Anglo-American repertoires only. Yet also Ar-
ticle 29 has its problems. First, Article 29(1) only works if the requesting so-
ciety is the source society that holds the rights for all EU Member States.
Second, the provision will not help if it is not clear whether the rights were
first entrusted to a collecting society by the author or the publisher and the
two have chosen different societies.®® For such cases, cooperation of all col-
lecting societies through reciprocal representation agreement is still need-
ed to achieve a clearing of rights. Third, Article 29(1) is most likely to, and is
meant to, be used by smaller national collecting societies of the EU. This
leads to a situation in which rightholders affiliated with these societies only
gain access to the system of multi-territorial licensing through the interme-
diary of an additional collecting society. In this regard, the system of Article
29 resembles the IFPI Simulcasting model of multi-territorial licensing of
online rights based on reciprocal representation agreements in which the
management of online rights always requires the cooperation of several
collecting societies, each of them producing administrative costs. The
Commission rejected this IFPI Simulcasting model in its Recommendation of
2005. Since rightholders from smaller countries with music that is less pop-
ular in the international market may have difficulties getting direct access
to passport entities, and therefore have to rely on indirect access through
smaller collecting societies without a passport , the Proposal may still cre-
ate disadvantages for such rightholders and, thereby, produce a negative
impact on cultural diversity. Fourth, the 2" indent of Article 29(2) intro-
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duces an upper threshold for what the passport entity can charge the re-
guesting society. This may also include a reasonable profit margin. In the
context of reciprocal representation agreements profit margins are not
such an issue, since the societies assume that the agreements are in their
mutual interest. However, in the framework of Article 29 there is only a
one-sided provision of a service. Hence, a profit margin may appear justi-
fied. Yet this also shows that the system of Article 29 may become more
expensive than multi-territorial licensing based on reciprocal representa-
tion agreements, and make access to the system of multi-territorial licens-
ing through smaller collecting societies without a passport much less attrac-
tive.

By complementing Article 29, Article 30 strives to enhance the ability of
individual rightholders to grant multi-territorial licences themselves or
through other collecting societies if the collecting society to which the
rightholder has entrusted the online rights fails to grant such licences with-
in one year after the expiry of the transposition period of the Directive. The
attempt of the Commission to address the failure of the Recommendation
of 2005 to actually enable all rightholders to make use of their online rights
in the framework of multi-territorial licences is certainly laudable. Yet there
are considerable doubts whether this system can work. Most importantly,
Article 30 presupposes that it is always clear which person has entrusted a
collecting society with the online rights. As explained above (para 12), it is
often very unclear whether these rights were entrusted to a collecting soci-
ety by the author or the publishing company. In such a situation, Article 30
may lead to a situation in which both the author and the publisher assert
the copyright. In short, by proposing Article 30, the Commission ignores the
fact that collecting societies also function as clearing houses for the pur-
pose of licensing when it is unclear whether the rights are still with the au-
thor or have been transferred to the publisher. It is also easy to see that Ar-
ticle 30 may especially harm the interests of authors, since the publishers
are more likely, just as after the adoption of the Recommendation of 2005,
to seek a centralised grant of multi-territorial licences while the authors will
tend to rely on their collecting societies to bring a request pursuant to Arti-
cle 29.

In addition, Article 30 seems to deny passport entities the possibility to re-
fuse the administration of smaller repertoires. This principle is also set out
more explicitly in Article 29(2) 1st indent in case a collecting society en-
trusts its whole repertoire to a passport entity for multi-territorial licensing.
While this is in line with the obligation to contract that the Institute rec-
ommends in general (para 10, above), one also has to note that the system
of passport entities rests on the assumption that there will be a number of

29 of 35




Max Planck Institute for Intellectual Property and Competition Law

(57)

(58)

such entities competing for rightholders. Hence, as long as no passport en-
tity has gained a market-dominant position, restricting the legal autonomy
of such entities to decide with whom they want to contract lacks sufficient
justification. In this regard, Article 30 appears to be a disproportionate re-
striction of the passport entities’ freedom to do business. Yet one has to
remember here that the grant of multi-territorial licences will also be char-
acterised by the economics of collective rights management which, due to
the economies of scale, tends towards a natural monopoly (para 6, above).
This may well mean that in the end Articles 29 and 30 will lead to one single
collecting society within the EU that attracts all the business regarding mul-
ti-territorial licensing (see also para 8, above).

The Commission’s approach to multi-territorial licensing raises several oth-
er issues: The first relates to the formal requirements for acquiring the
passport. Articles 21(1) and 22(1) oblige the Member States to ensure that
the collecting society which grants multi-territorial licences fulfils the
abovementioned (para 51) conditions. Whether this mandates an authori-
sation system, which would be supported by the Institute (see also para 23,
above and para 70, below), is not sufficiently clear. If so, the question
would be which Member State has authority to decide on the authorisation
within the framework of the Service Directive (see also paras 19-21, above).
Article 40(1) allocates the power to ‘monitor’ compliance of passport col-
lecting societies with Title Ill to the authorities of the Member State where
the collecting society is established. Although this provision follows a ‘coun-
try of origin’ approach similar to Article 16 of the Service Directive, it does
not explicitly require prior authorisation. A requirement of prior authorisa-
tion would also provide more sense to Article 38 on sanctions: The ultimate
sanction for non-fulfilment of the obligations under Title Ill would consist in
the withdrawal of the passport from the collecting society. In sum, within
the Commission’s approach, the European legislature would be well ad-
vised to make prior authorisation mandatory, since such authorisation
would guarantee most efficient fulfilment of the Member States’ obliga-
tions under Articles 21 and 22. In this regard, a centralised authorisation
scheme on the European level seems more appropriate than leaving the
authorisation and the sanctions to the authorities of the Member States,
since this would guarantee a uniform standard of control and preclude the
problem of forum shopping (see also para 24, above and para 72, below).

Another question relates to the legal consequences for the underlying con-
tractual relationships and especially the licences granted to users if the
competent authority came to the conclusion that a passport entity did not
comply with the requirements of Title Ill. Withdrawal of the passport
should not have any retroactive effect on the validity of the licences.
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Article 27 of the Proposal allows the ‘outsourcing’ of services relating to
multi-territorial licensing. In a similar manner, collecting societies can trans-
fer multi-territorial licensing to subsidiaries (Article 31). In the light of the
latter — and its wording confirms this reading — Article 27 only seems to al-
low the outsourcing of some services, such as the monitoring of the licenc-
es, while the grant of the multi-territorial licences as such remains with the
collecting society. Yet this does not exclude the creation of separate corpo-
rate entities, such as CELAS (see para 12, above), for the grant of multi-
territorial licences, for instance, based on joint ventures among different
collecting societies or collecting societies and individual rightholders. Such
‘complete’ outsourcing is indeed recognised by Article 31, which makes cer-
tain rules of the Directive applicable to the subsidiaries of collecting socie-
ties that offer or grant multi-territorial licences. Yet Article 31 seems very
problematic to the extent that only very few rules of the Directive would
apply to these subsidiaries directly. Most importantly, this would exclude
sanctions against these subsidiaries pursuant to Article 38. Also, one won-
ders why there is no reference to Title Il of the Proposal. The establishment
of subsidiaries should not enable collecting societies to circumvent espe-
cially those obligations that are stipulated by Articles 4 and 5. The Institute
would strongly advise the European legislature to clearly state that such
subsidiaries have to be considered collecting societies themselves and,
therefore, have to fulfil the requirements of all Titles and provisions of the
Directive.

Another concern is that the requirements to be met by passport entities
are very high. For instance, Article 22(2)(e) on the ability to identify and re-
solve inconsistencies in data held by other collecting societies granting mul-
ti-territorial licences seems very difficult to enforce. The question is how
the collaboration between collecting societies in this field can effectively
work without the establishment of common data bases.

As regards data processing, the lack of obligations imposed on users and
rightholders raises concerns. Both groups dispose of the required infor-
mation. And regarding rightholders, they choose the collecting society
which will manage their rights. It would seem more appropriate to oblige
rightholders and users to provide information to collecting societies and
oblige these societies to centralise such information and establish common
or interoperable databases.

In the light of the preceding analysis, the question remains whether the
overall approach of the Proposal with its reliance on the passport solution
deserves to be supported at all. Indeed, the Proposal does not provide suf-
ficient guarantees that the solution advocated by the Commission will
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reach its objectives. In the Explanatory Memorandum and in the Impact As-
sessment, the Commission expresses its concerns regarding cultural diversi-
ty, as well as the need for collecting societies that manage rights of ‘smaller
repertoires’ to access the market of multi-territorial licences, and the need
for consumers to access wide online offers. These concerns are well found-
ed. Nevertheless, the Institute is unable to see that the Proposal would re-
spond to these concerns. Most importantly, the Proposal does not remedy
the fragmentation of repertoires which has been triggered by the Recom-
mendation of 2005.

In the light of the objective of facilitating multi-territorial licensing by col-
lecting societies of authors’ rights in musical works for the provision of
online services and the objective of fostering legal certainty, the emergence
of competing societies with unstable repertoires — due to the freedom giv-
en to rightholders to entrust and withdraw the rights, categories of rights
or types of works of their choice — constitutes a severe obstacle to the
emergence of a sustainable system of multi-territorial licensing within the
EU.

The decision of the Commission in 2005 to favour a system based on com-
petition in the market for collective management services to rightholders
(‘competition for rightholders’) has broken the foundations of collective
rights management as it had developed. The previous system emerged be-
cause it adequately responded to the economic needs of both rightholders
and users. The savings in transaction costs were not only due to economies
of scale. The unique repertoire aggregating the works of all rightholders
(enabled by reciprocal representation agreements and natural monopoly
positions of collecting societies in the national markets) as well as blanket
licences (both impossible in a model where repertoires are different and li-
cences are only granted based on individual bargaining®®) solved most of
the abovementioned problems. Forcing collecting societies to compete
among each other for their respective repertoires collides with fundamen-
tal ideas of collective rights management. Competing for an attractive rep-
ertoire and managing a copyright catalogue is the core business of publish-
ers and record companies, not of collecting societies.

Finally, it is regrettable that the option of a centralised licensing portal (Op-
tion B5 of the Impact Assessment) was not studied in further detail.”® The
Commission rejects this idea due to competition law considerations. These
arguments are not sufficiently convincing. First, collecting societies would
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entrust the task of granting multi-territorial licences to the portal only on
the basis of non-exclusive licences. This would make sure that the current
system that dominates the licensing of online rights, namely, based on the
accumulation of territorial licences, would not be substituted but only
complemented. Second, while it is certainly true that licensing via the cen-
tralised portal is economically superior to decentralised licensing, this only
proves the efficiencies generated by the centralised system and corre-
sponds to the very economic features that characterise collective rights
management as a natural monopoly. In its practice on EU competition law,
the Commission has never argued against the existence of such a monopo-
ly, but has always been ready to control the activities of collecting societies
under Article 101 and 102 of the TFEU. Third, to the extent that the Com-
mission mostly argues with the anti-competitive price-fixing character of
the centralised portal, it is to be remembered that also under the ‘passport
system’ advocated by the Commission, users would only find one licensing
point where they could acquire a licence for a specific repertoire. Since the
repertoires of different rightholders are to be considered complementary
products rather than substitutes, collective rights management cannot es-
cape the monopoly position in the licensing market (see also paras 7-9,
above). Quite on the contrary, the centralised system provides peculiar ad-
vantages to users in the form of a one-stop shop for not only multi-
territorial licences but also licences covering a multitude of repertoires. The
conformity of the centralised portal has to be assessed in the light of the
IFPI Simulcasting decision of the Commission.”* There, the Commission
granted an exemption pursuant to ex-Article 81(3) EC (now Article 101(3)
TFEU) for reciprocal representation agreements that facilitate the grant of
such licences. In this regard, the problem is however that a centralised por-
tal does not allow users to choose among several collecting societies from
which to acquire the licence. The decentralised IFPI Simulcasting model, at
least to a limited extent, would guarantee some price competition in favour
of users, which would not be possible in a system with a centralised portal.
Yet the centralised portal may well produce efficiencies that are not possi-
ble under the IFPI Simulcasting model. And even if one considered a cen-
tralised portal as anti-competitive in the light of the IFPI Simulcasting deci-
sion, the Commission would have to provide an answer to the question why
it refuses to advocate the IFPI Simulcasting model.

Enforcement measures (Articles 34-40)

The control of the activities of collecting societies as provided for by Title IV
of the Proposal represents progress when compared to the scarce and
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mostly non-binding provisions that can be found in the existing copyright
directives so far. However, the Proposal does not go far enough (see also
paras 19-20, above). The relevant provisions also demonstrate a number of
mostly structural weaknesses.

First, Title IV starts with rules on dispute resolution procedures to be im-
plemented in the framework of the governance of collecting societies and
only subsequently refers to state control of collective rights management.
This creates the misleading impression that problems and conflicts of inter-
est can and should be solved by self-regulation and that state control is of
subordinate importance. However, Members States have to guarantee dis-
pute resolution within collecting societies (Article 34(1)), which presuppos-
es state control. Hence, Title IV should take a more structured approach by
setting out the power and competences of the authorities of the Member
States to control the activities of collecting societies.

Second, the more concrete provisions on state control are likewise struc-
tured very badly. Article 37 as the first provision in this regard starts with
the possibility to lodge complaints with the competent authorities, while
the competent authorities are only addressed in more general terms in Ar-
ticle 39.

Even more importantly, the Proposal only addresses the need for sanctions
(Article 38) while it remains silent on the need for an authorisation system
(see paras 20-23, above). According to the wording of the Proposal, it
would be up to the Member States to decide on the introduction of such a
system. This is particularly confusing with regard to the monitoring of pass-
port entities that grant multi-territorial licences according to Article 40, alt-
hough one would quite naturally assume that a ‘passport’ system cannot be
conceived without ex-ante control by an authority that ‘hands out’ the
passport.

The Institute strongly recommends introducing a coherent system of au-
thorisation that applies not only to multi-territorial licensing but to all col-
lecting societies. In this context, the Proposal has to be criticised for being
largely incomplete in Title Il. It does not suffice to stipulate certain princi-
ples of collective rights management regarding the conditions of how rights
are entrusted to collecting societies and the participation rights of the
members. More importantly, the Directive should regulate substantive and
objective conditions required for the operation of collective rights man-
agement activities, including professional and financial standards and the
ability to process large amounts of data. This is particularly required for col-
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lecting societies that administer statutory remuneration rights under EU
and/or domestic copyright law.

Efficient control has to rely on a coherent system consisting of an authori-
sation requirement, effective monitoring tools and effective sanctions in
case of violations of the law. These sanctions should also include the possi-
bility of having the authorisation withdrawn.?> Harmonisation of the princi-
ples underlying such systems on the national level would be very useful.

Yet a centralised system with a European authority would be even more
preferable, given that — as the Impact Assessment itself repeatedly states —
even in the case of territorial licences and offline use, the rights of nationals
and residents of other EU Member States are regularly affected. Since the
rights of foreign rightholders are typically administered in the framework of
reciprocal representation agreements, collective rights management always
presents a cross-border issue. Such a European system would complement,
and build on, the current control of collecting societies under EU competi-
tion law.
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In this regard, however, one has to note that the withdrawal of the authorisation runs the

risk of harming those in particular who are to be protected, namely, the rightholders who will fail to
collect any royalties until they find a new collecting society to which they can entrust their rights.
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