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I. Objective

In the context of its programme for the modernisation of European copyright law
of the 14" of September 2016, the European Commission presented a proposal
for a Regulation on the exercise of copyright and related rights with regard to
certain online transmissions of broadcasting organisations and the retransmis-
sion of television and radio programmes (COM(2016) 594 final). The proposal
provides for further development of the satellite broadcasting and cable re-
transmission Directive (Directive 93/83/EEC, hereinafter SatCab Directive).
Like the SatCab Directive, this proposal also contains two regulatory areas,

which must be distinguished from one another.

Firstly, the acquisition of rights (so-called rights clearance) is to be facilitated
for cross-border services offered by radio broadcasters themselves. Today it is
common for broadcasting organisations to offer their programmes simultane-
ously over the Internet (simulcasts). In addition, media services enabling the
time-shifted retrievability of broadcasts over the Internet and also providing
background information (catch-up services), have become established. The
SatCab Directive does not apply to either type of offer. This gap is intended to
be closed by the proposed Regulation. The proposal takes up the country-of-

transmission principle of the SatCab Directive and transforms it into a country-
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of-origin principle for ancillary online services (see Article 1(a) of the pro-
posal). Relevant provisions are therefore Articles 1(a) and 2 of the draft Regula-

tion.

3. Secondly, the aim is to facilitate the cross-border retransmission of the initial
transmission by third parties. Operators of retransmission services do not create
their own broadcasts, but bundle the channels of television and radio stations to
make them available to a wider audience. In this regard, the proposed Regulation
is intended to overcome technical limitations resulting from the SatCab Di-
rective. Specifically, the system of mandatory collective management is to be
extended to certain cross-border online retransmissions. The relevant provi-

sions can be found in Articles 1(b), 3 and 4 of the proposal for a Regulation.

4. The Max Planck Institute recognises the need for regulation and advocates the
Commission's initiative to simplify the cross-border availability of broadcasts
over the Internet. The SatCab Directive considerably facilitated the cross-border
availability of media content in the 1990s. However, it is far more than twenty
years old, and its regulatory content is limited to the transmission technologies
of that time. The Internet has since revolutionised cross-border access to infor-
mation and media content. The proposed Regulation is intended to close the
regulatory gaps that have arisen through technical development and to facili-
tate the legal cross-border distribution of broadcasts over the Internet.

5. However, the Commission's proposal suffers from a number of ambiguities.
They concern the scope of the proposed Regulation and its impact on inter-
national jurisdiction; it is also unclear to what extent territorial limitations on
a contractual basis are permissible with regard to antitrust law and the funda-
mental freedoms. Further areas appear to be incoherent and, in the view of the
Institute, require correction. This mainly concerns the choice of the legislative
instrument. The main points of the proposal are briefly described below and are
placed in the context of European copyright law. Subsequently, the criticisms

are discussed.
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I1. Content of the Regulation
1. Ancillary online services

6. The first part of the draft Regulation refers to the making available of broadcast-
ing content across borders over the Internet by the broadcasters themselves. The
territoriality of copyright and the application of the lex loci protectionis doctrine
as a conflict of law rule, as also described in Article 8 of the Rome Il Regulation,
results in the parallel applicability of every national copyright regime within the
scope of which copyright-protected content is made available. Accordingly,
there is no unitary copyright, but a set of national copyrights. This means that
broadcasters must observe all those national copyright regimes, and, above all,

acquire copyrights for all areas, in which their broadcast can be received.

7. In order to facilitate cross-border satellite broadcasts, the SatCab Directive in-
troduced the country-of-transmission principle in Article 1(2)(b). On the basis
of this, only the input of the signals to the satellite is relevant from a copyright
perspective. Only where the input is made does the “communication to the pub-
lic” take place. This ensured that the rights had to be cleared only for one Mem-
ber State. However, this facilitation for broadcasters is, in technical terms, re-
stricted to transmission via satellite. The SatCab-RL does not apply to the online
transmission of content. A corresponding facilitation for this is therefore pro-
vided for in Article 2 in conjunction with Article 1(a) of the proposed Regula-

tion.

8. The proposed Regulation — like the SatCab Directive and the proposal for a Port-
ability Regulation (COM (2015) 627 final) before it — uses the means of a terri-
torial fiction. This is not a provision of private international law, as the term
employed, country-of-origin principle, implies. Rather, the copyright-relevant
act is located in only one country. In less technical terms, online broadcasting
(communication to the public, making available and reproduction) takes place

only in the Member State in which the broadcaster has its main establishment.
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10.

11.

2. Retransmission of third-party content over the Internet

The second part of the proposed Regulation relates to the retransmission of con-
tent by third parties. Here the proposal intends to overcome the technical limita-
tions of the SatCab-RL. The rights to grant or refuse authorisation for retrans-
missions carried out in certain closed online networks such as IPTV and not
transmitted by wire or microwave systems are also to be subject to mandatory
collective management. However, as is the case with Articles 9(1) and 1(3) of
the SatCab Directive, the scope of the draft Regulation is limited to the retrans-
mission of programmes “from another Member State”. Thus, purely national

retransmissions are subject to national legislation.
I11. The proposal in the context of European copyright law

The Commission's proposal for a Regulation cannot be considered in isolation.
It is one piece in the puzzle of the overall policy for developing a digital internal
market. An overview of the proposed rights package and its references to the
existing acquis communautaire can be found in Part A of the Position Statement
of the Max Planck Institute on the Proposed Modernisation of European Copy-
right Rules.

Specifically, the following relationships are to be emphasised:

e The proposal is an extension of the SatCab Directive, which is technically
limited to transmission via satellite by broadcasters and to the retransmission
via cable networks and microwave systems.

e There also is a close link with the Commission's proposal for a portability
regulation. The latter focuses on cross-border portability for the use of
online content services purchased by consumers in their Member State of
residence. Such online content services are intended to be accessible to con-
sumers even if they are temporarily abroad. However, the scope of the pro-

posed Regulation is limited to services provided within a subscriber rela-
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tionship. Its scope is thus narrowly circumscribed and does not include ser-
vices provided by broadcasters outside a subscriber relationship. Here, too,
the Commission employs a territorial fiction.

e Of importance for the proposed Regulation is also the legal basis for collec-
tive rights management. With regard to the retransmission of broadcast
content, this is made evident by the fact that a system of mandatory collective
management is to be established. This requires a functioning collective
rights management system. But also the rights for the primary transmission
and ancillary online services are partly licensed by collecting societies. For
this purpose, the Directive on Collective Rights Management (Directive
2014/26/EU) establishes minimum standards. Its aim is, among other things,
to encourage collecting societies to grant pan-European licences for online
music rights.

e Unlike the other Commission proposals on the modernisation of copyright,
the proposal for a Regulation does not directly define the subject matter of
copyright. While the proposal for a Directive on copyright in the internal
digital market (COM (2016) 593 final) is intended to augment the harmoni-
sation of national copyright laws — for instance through the implementation
of mandatory exceptions and limitations — the country-of-origin principle
aims to preclude the parallel application of several national copyright re-
gimes and to concentrate the assessment of cross-border use of copyright
within a single legal system. At the same time, a widespread harmonisation
of substantive law can mitigate the disruptions caused by such concentration
on a single legal regime. This is reflected in the second part of the proposed
Regulation, which provides for a system of mandatory collective manage-
ment for the purpose of exercising retransmission rights. It is closely related
to the provisions of the draft Directive implementing exceptions and lim-
itations, and therefore has an influence on the design of substantive copy-
right law.
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13.

¢ Finally, the proposed Regulation is to be distinguished from the Directive on
Audiovisual Media Services (Directive 2010/13/EU). The latter is to be
amended by the draft Directive COM (2016) 287 final. It focuses on the es-
tablishment of the country-of-origin principle, supplemented by the imple-
mentation of uniform minimum standards regarding content offered by me-
dia service providers. Substantive copyright is not a subject of the Direc-
tive.

e The same applies to the proposed Geo-Blocking Regulation (COM (2016)
289 final). It aims to improve access to goods and services in the internal
market. The proposal prohibits inter alia the restriction of access to websites
and other online interfaces on the basis of the nationality or place of resi-
dence of the consumer. According to Recital 6 of the proposal, audiovisual
services are, for the time being, excluded from the scope of the Geo-Blocking

Regulation.
IV. The legislative instrument

The context in which the Commission proposal is put forward illustrates the
complexity of existing European copyright law, with essential elements of the
acquis communautaire being left unmentioned, notably the InfoSoc Directive.
However, the Commission's proposals are a far cry from the urgently needed
systematisation of copyright. This is mainly due to its choice of legislative in-

strument.

The Commission proposes the adoption of a Regulation, which is clearly linked
to the SatCab Directive, as it incorporates the two main mechanisms of the
SatCab Directive. Firstly, it is based on the country-of-transmission principle;
secondly, the system of mandatory collective management is introduced for the

purpose of exercising retransmission rights.
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14. Against this background, it is hard to understand why the Commission chose to

15.

16.

propose an act of law which is substantially and formally detached. If a regula-
tory framework already exists for a given subject matter, this framework should
first be adapted to fit new requirements. The reasons given by the Commission
in Recital 17 for adopting a Regulation, in contrast, are not at all convincing.
While regulations do offer the advantage of a direct and uniform application of
the law — implementation problems do not apply — this argument is of a general
nature and would, if at all, have to apply to European copyright as a whole. Ap-
proaches to realise a unitary European copyright system are conceivable; they
are also addressed by the Max-Planck-Institute in its general remarks on the
Commission's modernisation proposals (Part A, para. 29 et seg.). As long as the
European copyright model is, however, fragmentary, the best possible integra-
tion must be ensured within the existing legal instruments. This objective is not

achieved by the Commission's approach.

In support of the proposal of a Regulation, the Commission relies on the argu-
ment of avoiding fragmentation. The opposite is the case. Fragmentation is al-
most provoked if a regulatory matter which constitutes a cohesive whole is not
connected in a single legal act. The same applies if the regulation addresses only
cross-border constellations. If purely national issues are thus subject to national,
but transnational (directly applicable) issues subject to European law, the result

is the epitome of fragmentation.

Furthermore, in Articles 3(3) and (4) the Member States are urged to indicate a
collecting society which is deemed to be mandated to manage the rights of the
rights holders who do not exercise their right to choose, and to specify a specific
period within which outsiders are entitled to claim their rights against those col-
lecting societies. If this is not already regulated in the national law on collective
rights management, Article 3(3) and (4) thus creates a need for transposition
for the Member States, which hardly accords with the nature of a Regulation.
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18.

19.

Systematic considerations also do not justify the Commission's approach (see
Sections VI and IX of Part A of the Position Statement). The proposed Regula-
tion is based on subject matter of the SatCab Directive. This Directive was al-
ready transposed into national law in the 1990s. If a Regulation is now put on
top of this already transposed law — and its statutory basis in the Directive —

systematic problems are inevitable.
There are three alternative regulatory methods promising a systematic approach:

e Option 1: Repeal of the SatCab Directive and the adoption of a joint Regu-
lation.

e Option 2: Transfer of the proposed Regulation into the SatCab Directive or,
at most, another Directive that complements the latter.

e Option 3: The separation of retransmission on the one hand and original
transmission by the broadcasting companies on the other. The retransmission
could be regulated uniformly by a Directive (linking the corresponding pro-
visions of the SatCab Directive and the proposed Regulation), while the orig-
inal transmission via satellite and a parallel transmission over the Internet by
means of media services (“the ancillary online services”) would be addressed
in one common Regulation. This Regulation should, at the same time, in-

clude the content of the Portability Regulation.

Option 1 has the advantage of containing the related regulatory subject matter in
a single legal act. The instrument of a Regulation ensures uniformity. A trans-
position into national law is not necessary. With regard to the rules on satellite
broadcasting, this would be quite feasible considering the crucial role of the
country-of-transmission principle. However, the transfer of further areas of the
SatCab Directive appears to be more problematic. Thus, in Article 2, broadcast-
ing rights are implemented as independent exploitation rights. Exploitation
rights themselves have never been implemented by directly applicable European

law. They are deeply rooted in the national structures of copyright law and may
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20.

21.

be harmonised, but need adaptation to their own system. As long as the founda-
tion for a unitary copyright title is not created at European level, this is only

possible through harmonisation by means of Directives.

With regard to retransmission — both according to the SatCab Directive and in
the sense of the proposed Regulation — the transfer of the normative content into
a Regulation appears to be impractical. Retransmission within the meaning of
Article 1 No. 3 SatCab Directive — i.e. via cable and microwave systems — refers
exclusively to cross-border retransmission. The same applies to retransmis-
sion within the meaning of Article 1(b) of the draft Regulation. Only pro-
grammes “from another Member State” are covered here. There is, however, a
corresponding need for regulation of retransmission via cable and microwave
or in the sense of Article 1(b) of national programmes on the national level.
As a rule, however, the Member States do not distinguish between national and
cross-border retransmission when transposing the Directive (see, for example,
Sec. 20b Copyright Act for German law). The creation of a uniform legal frame-
work for cross-border and national retransmission, therefore, is only possible by

addressing the European part in a Directive.

Option 2 is based on these considerations. Option 2 has the advantage that the
proven SatCab Directive remains unchanged while options 1 and 3 would
result in a repeal or at least a substantial modification of the SatCab Directive.
Option 2, on the other hand, would allow for retransmission, as currently pro-
vided for in the draft Regulation, to be incorporated into the national regulatory
model through the transposition of a Directive. At the national level, therefore,
both the retransmission via cable and microwave systems and the online retrans-
mission of national and foreign programmes could be regulated exhaustively and
embedded in the national framework. The territorial fiction contained in Article
1(2)(b) of the SatCab Directive, which underlies the regulatory mechanism cur-
rently governing communication to the public by satellite, could also be laid

down in a Directive addressing communication to the public and the making
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22.

available of the original broadcast through an ancillary online service. It would
even be possible to bring the European legal framework together into a single
Directive for all relevant acts. Certainly, the disadvantage of a Directive is that
national implementation is not always successful, especially since national and
European law overlap. However, such disadvantages are of a general and struc-
tural nature. To remove them from the system of European copyright law would
presuppose an overarching approach and a true paradigm shift, while ultimately

nothing can be achieved with selective interventions.

Option 3 calls for the greatest legislative effort, but in the Institute’s view offers
the greatest possible systematic advantages. Option 3 follows the principle eve-
rything that can be regulated in a uniform and exclusively European way is
placed within a Regulation. On the other hand, everything that needs to be
regulated at national level, but at the same time shows a European dimension,
is addressed through the means of the Directive. In this model, the SatCab Di-
rective remains largely intact. Insofar as it contains provisions on the broadcast-
ing right and retransmission, the instrument of a Directive indeed appears to be
coherent. However, all those areas which introduce a territorial fiction and thus
constitute “quasi conflict of law” rules should be addressed in a single Regu-
lation. In concrete terms, this means that Articles 1(a) and 2 of the proposed
Regulation and Article 1(2) (b) of the SatCab Directive and the content of the
proposal for the portability of online content services (COM(2015) 627 final),
with Article 4 as the most relevant provision, are transferred into a single Regu-
lation. This Regulation also contains the exceptions to the territoriality of the law

in a bundled form.
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23.

24,

25.

26.

V. Specific issues
1. Regarding the ancillary online services (Articles 2 and 1(a))

In Article 2, the scope of the proposed Regulation covers exclusively the distri-
bution of content through simulcasts and catch-up TV by broadcasting organ-

isations.
a) Limitation to additional online services

It is to be welcomed that the proposal is limited to ancillary online services,
which depend on a original broadcast by the broadcasting organisations. This
excludes original webcastings and podcasts, which are independent of a pri-
mary transmission. Without this restriction, distortions of competition would
arise because platforms that are not also broadcasting organisations would not
benefit from simplified rights clearing for similar offers. In addition, the link to
the existence of a primary transmission allows a clear application of this Regu-

lation, whereas decoupling would lead to its dilution.
b) The “limited period of time”

Subsequent or ancillary online services, such as the catch-up services of broad-
casters, should only fall within the scope of the Regulation if their availability is
temporary (Article 1(a) of the proposed Regulation). Some criticise this criterion
as too vague and instead demand a legally defined time limit, so as to clarify the

scope of the Regulation.

The Max Planck Institute does not share these concerns for two reasons. Firstly,
these services offered by the broadcasting organisations are still developing and
a usual time frame has yet to be established. Introducing a strict legal rule could
disrupt this process. Secondly, the question of whether and for what time period
media content should be available online is, in fact, up to the parties. Righthold-

ers are not obliged to allow broadcasters to make their content available online
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28.

29.

at all. Consequently, they are also free to limit the time period for which broad-
casters are permitted to provide online access the content. Thus there is no need

for a legal restriction on this freedom of contract.

If the time criterion is abandoned and the agreement on the period of availability
of individual content is left to the contracting parties, the proposed Regulation
can be adapted as follows:

e In Article 1(a): “... simultaneously or not simultaneously to with-erfora
defined-period-of-time-after their broadcast ...”.

e In Recital 8: “They include services giving access to television and radio

programmes in a linear manner simultaneously to the broadcast and services
giving access,-within-a-defined-time-peried after the broadcast, to television
and radio programmes which have been previously broadcast by the broad-

casting organisation (so-called catch-up services).”
2. Regarding retransmission (Articles 3 and 1(b))

The limitation of mandatory collective management to the rights for retransmis-
sion over closed networks like IPTV appears to be reasonable. An extension of
the facilitated rights clearance to open systems such as OTT services is not de-
sirable, as they compete with the business models of paid video-on-demand ser-
vices, such as Netflix, Amazon Lovefilm and Maxdome. This could hamper the
development of the latter. However, an extension of the facilitation of the rights
clearance should not be ruled out in the future if the actual developments can be

estimated more clearly.
V1. Questions of international jurisdiction

A key question which the Commission has not taken into account concerns the
effects of the country-of-origin principle on issues of international jurisdiction.
The place of general international jurisdiction (forum generale) of Article 4(1)

and Article 63 Brussels Regulation (2012) always leads to the jurisdiction of the
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31.

courts of the domicile of the defendant. By way of derogation from this, the place
of jurisdiction in matters of tort or delict — according to Article 7(2) of the Brus-
sels Regulation — provides the plaintiff with an additional forum at the place
where the harmful event occurred or may occur. This additional forum at the
place where the event occurred could now be dispensed with by concentrat-
ing the relevant copyright act in the country where the broadcasting organ-

isation has its principal establishment.

The same has recently been decided by the Vienna Court of Appeal (judgement
of 27 April 2016 in Case No. 5 R 182/15V) regarding the effects of the country-
of-transmission principle of the SatCab Directive. According to the Vienna
Court, the alternative ground of jurisdiction based on the unlawful act regarding
an infringement by means of satellite broadcasting is only set in the Member
State which is regarded as the country of transmission within the meaning of the
Directive. According to the Court, this results from the effect of the country-of-
transmission principle, which deems the entire copyright-relevant act as taking
place in the country of transmission. The same threatens to apply to the distribu-
tion of relevant content through ancillary online services. Here, too, it is to be
assumed that the copyright-relevant act takes place solely in the country of prin-
ciple establishment of the broadcasting organisation.

However, the exclusion of the additional forum in matters of tort or delict con-
stitutes an unnecessary obstacle to the enforcement of rights at the expense of
the rightholders. This must be changed. Article 7(2) of the Brussels Regulation
pursues not only the idea that the Court at the place where the harmful event
occurred is the most appropriate because of the proximity to the subject matter
of the dispute and better possibilities of taking evidence (close connection); the
provision also realises general thoughts originating in the principle of effect.
Where an alleged infringement produces harmful effects a court should be able
to examine the infringement. This is increasingly the case in commercial law,

especially as companies choose the market place themselves; there the defence
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33.

Is reasonable and to be expected. Where the proposed Regulation shifts the mar-
ket place, this is merely a legal fiction. The more important actual effects,
namely, the reception of the programme at the place concerned, do not change.
By contrast, the concentration of jurisdiction at the place where the broadcasting
organisation has its principle establishment would reduce its risk of being sued
at the place where its actual business is focused. There is no reasonable justifi-

cation for this.

This consequence likewise cannot be justified on the grounds of facilitated rights
clearance. The facilitation of rights clearance — and thus, ultimately, facilitation
of cross-border activities — does not require an artificial transfer of juris-
diction. For the rightholders, on the other hand, the curtailment of the forum at
the market place entails considerable additional expenses and is associated with
a high cost risk, particularly where the party concerned is compelled to bring an
action abroad. It is true that the court at the place where the harmful event oc-
curred is only competent to decide on the compensation for the damage caused
in the state of the court seised, and it can also order an injunction only in that
regard. In many cases, however, an exemplary court decision may suffice to re-

solve the legal dispute entirely.

Admittedly, the Commission proposal does not ignore these contexts entirely,
proposing as it does to limit the effects of Article 2, in that it applies only “for
the purposes of exercising copyright”. However, this restriction does not appear
to be sufficiently clear with regard to the provisions of the Brussels Regulation.
Recital 19 also indicates that the Commission does not intend to exert an influ-
ence on questions of jurisdiction. However, this should be clarified in the pro-
posal. To this end, Article 2 should be amended by the addition of a further par-

agraph with the following provision:

The country of origin principle referred to in paragraph 1 shall not apply

to questions regarding international jurisdiction.
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PART H

Content Circulation in Europe
(COM(2016) 594)

Stellungnahme

PART H

Content Circulation in Europe
(COM(2016) 594)

Position Paper

l. Zielsetzung

Im Zusammenhang mit ihrem Programm zur Mo-
dernisierung des europdischen Urheberrechts vom
14. September 2016 legte die Europdischen Kom-
mission einen Vorschlag fur eine Verordnung fiir
die Wahrnehmung von Urheberrechten und ver-
wandten Schutzrechten in Bezug auf bestimmte
Online-Ubertragungen von Rundfunkveranstal-
tern und die Weiterverbreitung von Fernseh- und
Horfunkprogrammen (COM(2016) 594 final) vor.
Der Vorschlag stellt eine Weiterentwicklung der
Satellitenrundfunk- und Kabelweiterleitungs-
richtlinie (Richtlinie 93/83/EWG, im Folgenden
SatCab-RL) dar. Wie die SatCab-RL enthélt auch
dieser Vorschlag zwei Regelungsbereiche, welche
voneinander zu unterscheiden sind.

I. Objective

In the context of its programme for the moderni-
sation of European copyright law of the 14" of
September 2016, the European Commission pre-
sented a proposal for a Regulation on the exer-
cise of copyright and related rights with regard to
certain online transmissions of broadcasting or-
ganisations and the retransmission of television
and radio programmes (COM(2016) 594 final).
The proposal provides for further development
of the satellite broadcasting and cable retrans-
mission Directive (Directive 93/83/EEC, here-
inafter SatCab Directive). Like the SatCab Di-
rective, this proposal also contains two regula-
tory areas, which must be distinguished from one
another.

Erstens soll der Erwerb von Rechten (sog.
Rechteclearing) flr eigene, grenziiberschreitende
Angebote von Rundfunkveranstaltern erleichtert
werden. Denn heute ist es iblich, dass Rundfunk-
veranstalter ihre Sendungen parallel tber Internet
verbreiten (Simulcasts). Daneben haben sich Me-
diathekendienste etabliert, welche die zeitver-
setzte Abrufbarkeit von Sendungen Uber Internet
ermoglichen und dartiber hinaus Hintergrundin-
formationen anbieten (Catchups). Fiir solche An-
gebote gilt die SatCab-RL nicht. Diese Lucke soll
durch die vorgeschlagene Verordnung geschlos-
sen werden. Dabei nimmt der Vorschlag die Idee
des Sendelandprinzips der SatCab-RL auf und

Firstly, the acquisition of rights (so-called rights
clearance) is to be facilitated for cross-border
services offered by radio broadcasters them-
selves. Today it is common for broadcasting or-
ganisations to offer their programmes simultane-
ously over the Internet (simulcasts). In addition,
media services enabling the time-shifted retriev-
ability of broadcasts over the Internet and also
providing background information (catch-up
services), have become established. The SatCab
Directive does not apply to either type of offer.
This gap is intended to be closed by the proposed
Regulation. The proposal takes up the country-
of-transmission principle of the SatCab Directive
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transformiert dieses zu einem Ursprungsland-
prinzip fur sendebegleitende Online-Dienste
(,,ergdnzende Online-Dienste nach Art. 1(a) des
Vorschlags). Relevante Vorschriften sind insoweit
Art. 1(a) und Art. 2 des Verordnungsvorschlags.

and transforms it into a country-of-origin prin-
ciple for ancillary online services (see Article
1(a) of the proposal). Relevant provisions are
therefore Articles 1(a) and 2 of the draft Regula-
tion.

Zweitens geht es um die Erleichterung der
grenzuberschreitenden  Weiterleitung  der
Erstlbertragung durch Dritte. Weiterverbreitungs-
unternehmen schaffen keine eigenen Sendein-
halte, sondern biindeln die Programme der Fern-
seh- und Radiosender, um sie einem weiteren Pub-
likum zugénglich zu machen. Diesbeziglich sol-
len durch die vorgeschlagene Verordnung techni-
sche Einschréankungen, welche sich aus der Sat-
Cab-RL ergeben, tberwunden werden. Konkret
soll die Verwertungsgesellschaftspflicht fur die
Rechtewahrnehmung auf bestimmte grenziber-
schreitende Onlineweiterleitungen erstreckt
werden. Die maRgeblichen Vorschriften finden
sich in Art. 1(b) und Art. 3, 4 des Verordnungs-
vorschlags.

Secondly, the aim is to facilitate the cross-bor-
der retransmission of the initial transmission by
third parties. Operators of retransmission ser-
vices do not create their own broadcasts, but bun-
dle the channels of television and radio stations
to make them available to a wider audience. In
this regard, the proposed Regulation is intended
to overcome technical limitations resulting from
the SatCab Directive. Specifically, the system of
mandatory collective management is to be ex-
tended to certain cross-border online retrans-
missions. The relevant provisions can be found
in Articles 1(b), 3 and 4 of the proposal for a Reg-
ulation.

Das Max-Planck-Institut erkennt den Regelungs-
bedarf und beflirwortet den Vorstof3 der Kommis-
sion, die grenzuberschreitende Zuganglichma-
chung von Rundfunkprogrammen dber das Inter-
net zu vereinfachen. Die SatCab-RL hat die grenz-
uberschreitende Verfiigbarkeit von Medieninhal-
ten in den 90er Jahren erheblich erleichtert. Sie ist
nun aber deutlich Uber zwanzig Jahre alt, und ihr
Regelungsgehalt beschrankt sich auf die damali-
gen Ubertragungstechnologien. Zwischenzeitlich
hat das Internet den grenziberschreitenden Zu-
gang zu Information und Medieninhalten revoluti-
oniert. Mit der vorgeschlagenen Verordnung soll
die durch die technische Entwicklung eingetretene
Regulierungsliicke geschlossen und die legale
grenziberschreitende Verbreitung von Sen-
dungen Uber das Internet erleichtert werden.

The Max Planck Institute recognises the need for
regulation and advocates the Commission's initi-
ative to simplify the cross-border availability of
broadcasts over the Internet. The SatCab Di-
rective considerably facilitated the cross-border
availability of media content in the 1990s. How-
ever, it is far more than twenty years old, and its
regulatory content is limited to the transmission
technologies of that time. The Internet has since
revolutionised cross-border access to infor-
mation and media content. The proposed Regu-
lation is intended to close the regulatory gaps
that have arisen through technical development
and to facilitate the legal cross-border distri-
bution of broadcasts over the Internet.

Allerdings leidet der VVorschlag der Kommission
an einer Reihe von Unklarheiten. Sie betreffen
die Reichweite der vorgeschlagenen Verord-
nung und ihre Auswirkungen auf das internati-
onale Zivilprozessrecht; aulRerdem stellt sich die

However, the Commission's proposal suffers
from a number of ambiguities. They concern the
scope of the proposed Regulation and its im-
pact on international jurisdiction; it is also un-
clear to what extent territorial limitations on a
contractual basis are permissible with regard to
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Frage, inwieweit vertragliche Territorialitatsbe-
grenzungen im Hinblick auf das Kartellrecht und
die Grundfreiheiten zul&ssig sind. Weitere Berei-
che erscheinen inkoharent und bediirfen aus Sicht
des Instituts der Korrektur. Dies betrifft vor allem
die Wahl des legislativen Mittels. Nachfolgend
werden die wesentlichen Punkte des Vorschlags
kurz beschrieben und im Kontext des européi-
schen Urheberrechts verortet. Anschlie3end wird
auf die Kritikpunkte eingegangen.

antitrust law and the fundamental freedoms. Fur-
ther areas appear to be incoherent and, in the
view of the Institute, require correction. This
mainly concerns the choice of the legislative in-
strument. The main points of the proposal are
briefly described below and are placed in the
context of European copyright law. Subse-
quently, the criticisms are discussed.

I1. Regelungsinhalt
1. Erganzende Online-Dienste

Der erste Teil des Verordnungsvorschlags bezieht
sich auf die grenzliberschreitende Zuganglichma-
chung von Sendeinhalten tber das Internet durch
die Sendeanstalten selbst. Die Territorialitat des
Urheberrechts und die kollisionsrechtliche Gel-
tung der lex loci protectionis, wie sie auch in Art.
8 Rom Il VO niedergelegt ist, fihren dazu, dass
samtliche Urheberrechtsordnungen parallel an-
wendbar sind, in deren Geltungsbereich ein urhe-
berrechtlich geschitzter Inhalt zugénglich ge-
macht wird. Entsprechend besteht kein einheitli-
ches Urheberrecht, sondern ein Blindel nationaler
Urheberrechte. Fir die Rundfunkanstalten bedeu-
tet dies, dass sie all jene nationalen Urheberrechts-
ordnungen beachten missen — und vor allem die
Urheberrechte fir all jene Gebiete erwerben mis-
sen —, in denen ihre Sendung zu empfangen ist.

I1. Content of the Regulation
1. Ancillary online services

The first part of the draft Regulation refers to the
making available of broadcasting content across
borders over the Internet by the broadcasters
themselves. The territoriality of copyright and
the application of the lex loci protectionis doc-
trine as a conflict of law rule, as also described in
Avrticle 8 of the Rome Il Regulation, results in the
parallel applicability of every national copyright
regime within the scope of which copyright-pro-
tected content is made available. Accordingly,
there is no unitary copyright, but a set of national
copyrights. This means that broadcasters must
observe all those national copyright regimes,
and, above all, acquire copyrights for all areas, in
which their broadcast can be received.

Zur Erleichterung grenziberschreitender Satelli-
tensendungen fihrte die SatCab-RL in Art. 1 Nr.
2(b) das Sendelandprinzip ein. Urheberrechtlich
relevant ist gestitzt darauf nur die Eingabe der
Signale zum Satelliten. Nur dort wo die Eingabe
erfolgt, findet die ,,06ffentliche Wiedergabe“ statt.
Dadurch wurde sichergestellt, dass die Rechte nur
fur einen Mitgliedstaat geklart werden missen.
Diese Erleichterung fur die Rundfunkveranstalter
ist in technischer Hinsicht jedoch auf den Ubertra-
gungsweg uber Satellit beschrankt. Die SatCab-
RL gilt nicht fur die Onlinelbertragung der In-
halte. Eine entsprechende Erleichterung fir diese

In order to facilitate cross-border satellite broad-
casts, the SatCab Directive introduced the coun-
try-of-transmission principle in Article 1(2)(b).
On the basis of this, only the input of the signals
to the satellite is relevant from a copyright per-
spective. Only where the input is made does the
“communication to the public” take place. This
ensured that the rights had to be cleared only for
one Member State. However, this facilitation for
broadcasters is, in technical terms, restricted to
transmission via satellite. The SatCab-RL does
not apply to the online transmission of content.
A corresponding facilitation for this is therefore
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wird daher in Art. 2 in Verbindung mit Art. 1(a)
des Verordnungsvorschlages vorgesehen.

provided for in Article 2 in conjunction with Ar-
ticle 1(a) of the proposed Regulation.

Der Verordnungsvorschlag nutzt — wie bereits zu-
vor die SatCab-RL und der Vorschlag flr eine
Portabilitatsverordnung (COM(2015) 627 final) —
das Mittel einer territorialen Fiktion. Dabei han-
delt es sich nicht — wie der verwendete Begriff Ur-
sprungslandprinzip suggeriert — um eine Vor-
schrift des Internationalen Privatrechts. Vielmehr
wird die urheberrechtlich relevante Handlung
in nur einem Land verortet. Untechnisch ausge-
drickt findet die Onlineverbreitung (6ffentliche
Wiedergabe, Zuganglichmachung und Vervielfél-
tigung) also nur in jenem Mitgliedstaat statt, in
welchem das Rundfunkunternehmen seine Haupt-
niederlassung hat.

The proposed Regulation — like the SatCab Di-
rective and the proposal for a Portability Regula-
tion (COM (2015) 627 final) before it — uses the
means of a territorial fiction. This is not a pro-
vision of private international law, as the term
employed, country-of-origin principle, implies.
Rather, the copyright-relevant act is located in
only one country. In less technical terms, online
broadcasting (communication to the public, mak-
ing available and reproduction) takes place only
in the Member State in which the broadcaster has
its main establishment.

2. Weiterverbreitung fremder Inhalte Gber das
Internet

Der zweite Teil des Verordnungsvorschlags be-
zieht sich auf die Weiterverbreitung von Sendein-
halten durch Dritte. Hier sollen die technischen
Beschrankungen der SatCab-RL tiberwunden wer-
den. Damit sollen auch die Rechte an Weiterver-
breitungen, welche in bestimmten, geschlossenen
Onlinenetzen wie IPTV erfolgen und nicht draht-
gebunden oder tber Mikrowellensysteme Uber-
mittelt werden, der Verwertungsgesellschafts-
pflicht unterfallen. Der Anwendungsbereich des
Verordnungsentwurfs beschrénkt sich jedoch —
genau wie bei Art. 9 (1), 1 (3) der SatCab-RL —auf
die Weiterverbreitung von Programmen ,,aus
einem anderen Mitgliedstaat“. Rein nationale
Weiterverbreitungen unterliegen damit nationaler
Gesetzgebung.

2. Retransmission of third-party content over
the Internet

The second part of the proposed Regulation re-
lates to the retransmission of content by third
parties. Here the proposal intends to overcome
the technical limitations of the SatCab-RL. The
rights to grant or refuse authorisation for retrans-
missions carried out in certain closed online net-
works such as IPTV and not transmitted by wire
or microwave systems are also to be subject to
mandatory collective management. However, as
is the case with Articles 9(1) and 1(3) of the
SatCab Directive, the scope of the draft Regula-
tion is limited to the retransmission of pro-
grammes “from another Member State”.
Thus, purely national retransmissions are subject
to national legislation.

10

I11. Der Vorschlag im Kontext des europai-
schen Urheberrechts

Der Verordnungsvorschlag der Kommission kann
nicht isoliert betrachtet werden. Er bildet einen
Mosaikstein im Gesamtkonzept zur Entwicklung
eines digitalen Binnenmarktes. Eine Ubersicht
uber das vorgeschlagene Urheberrechtspacket und
seine Bezlige zum bestehenden acquis commun-

autaire findet sich in Part A der Stellungnahme

I11. The proposal in the context of European
copyright law

The Commission's proposal for a Regulation
cannot be considered in isolation. It is one piece
in the puzzle of the overall policy for developing
a digital internal market. An overview of the pro-
posed rights package and its references to the ex-
isting acquis communautaire can be found in
Part A of the Position Statement of the Max
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des Max-Planck-Instituts zur Modernisierung des
europdischen Urheberrechts.

Planck Institute on the Proposed Modernisation
of European Copyright Rules.

11

Konkret sind folgende Zusammenhénge hervorzu-
heben:

Der Vorschlag stellt eine Erweiterung der Sat-
Cab-RL dar, welche technisch auf die Uber-
tragung via Satellit durch die Rundfunkveran-
stalter und auf die Weiterleitung tUber Kabel-
netze und Mikrowellensysteme beschrankt
bleibt.

Ein enger Zusammenhang besteht aulRerdem
mit dem Vorschlag der Kommission fur eine
Portabilitatsverordnung. Jene hat die grenz-
uberschreitende Portabilitat fir die Nutzung
von Online-Inhaltediensten im Blick, die Ver-
braucher in ihrem Wohnsitzmitgliedstaat er-
worben haben. Auf derartige Online-Inhalte-
dienste sollen Verbraucher auch dann zugrei-
fen kdnnen, wenn sie sich vorubergehend im
Ausland aufhalten. Der Anwendungsbereich
jenes Verordnungsvorschlags beschrankt sich
jedoch auf Dienstleistungen, welche innerhalb
eines Abonnentenverhaltnisses erbracht wer-
den. Sein Anwendungsbereich ist damit eng
umgrenzt und bezieht Leistungen, welche
Rundfunkanstalten auRerhalb eines Abonnen-
tenverhaltnisses erbringen, nicht ein. Auch
hier arbeitet die Kommission mit den Mitteln
einer territorialen Fiktion.

Von Bedeutung furr den Verordnungsvorschlag
sind auBerdem die Rechtsgrundlagen fur die
kollektive Rechtewahrnehmung. Hinsicht-
lich der Weiterleitung der Sendeinhalte wird
dies dadurch deutlich, dass dafiir eine Verwer-
tungsgesellschaftspflicht etabliert werden soll.
Dies setzt ein funktionierendes Verwer-
tungsgesellschaftssystem voraus. Aber auch
die Rechte flir die Primérsendung und ergan-
zende Online-Dienste werden teilweise durch
Verwertungsgesellschaften  wahrgenommen.
Hierfur schafft die Richtlinie tber die kollek-
tive Rechtewahrnehmung (RL 2014/26/EU)
Mindeststandards. Ihr Ziel besteht unter ande-
rem darin, Verwertungsgesellschaften dazu zu
animieren, paneuropdische Lizenzen fur On-
line-Musikrechte zu vergeben.

Specifically, the following relationships are to be
emphasised:

The proposal is an extension of the SatCab
Directive, which is technically limited to
transmission via satellite by broadcasters and
to the retransmission via cable networks and
microwave systems.

There also is a close link with the Commis-
sion's proposal for a portability regulation.
The latter focuses on cross-border portability
for the use of online content services pur-
chased by consumers in their Member State
of residence. Such online content services are
intended to be accessible to consumers even
if they are temporarily abroad. However, the
scope of the proposed Regulation is limited
to services provided within a subscriber re-
lationship. Its scope is thus narrowly cir-
cumscribed and does not include services
provided by broadcasters outside a sub-
scriber relationship. Here, too, the Commis-
sion employs a territorial fiction.

Of importance for the proposed Regulation is
also the legal basis for collective rights man-
agement. With regard to the retransmission
of broadcast content, this is made evident by
the fact that a system of mandatory collective
management is to be established. This re-
quires a functioning collective rights man-
agement system. But also the rights for the
primary transmission and ancillary online
services are partly licensed by collecting so-
cieties. For this purpose, the Directive on
Collective Rights Management (Directive
2014/26/EU) establishes minimum stand-
ards. Its aim is, among other things, to en-
courage collecting societies to grant pan-Eu-
ropean licences for online music rights.

Unlike the other Commission proposals on
the modernisation of copyright, the proposal
for a Regulation does not directly define the
subject matter of copyright. While the pro-
posal for a Directive on copyright in the in-
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Anders als die Ubrigen Vorschlage der Kom-
mission zur Modernisierung des Urheberrechts
gestaltet der Verordnungsvorschlag nicht un-
mittelbar den Inhalt des Urheberrechts. Wéh-
rend der Richtlinienvorschlag fiir das Urheber-
recht im digitalen Binnenmarkt (COM(2016)
593 final) die Harmonisierung der nationalen
Urheberrechtsordnungen vertiefen soll — etwa
durch die Schaffung zwingender Schranken —,
zielt das Ursprungslandprinzip darauf ab, die
Geltung mehrerer, parallel anwendbarer Urhe-
berrechtsregime zu vermeiden und die Beur-
teilung einer grenziberschreitenden Nutzung
des Urheberrechts einer einzigen Rechtsord-
nung zuzufiihren. Gleichzeitig vermag eine
weitreichende Harmonisierung des materiellen
Rechts die Erschitterungen, welche durch die
Konzentration auf eine Rechtsordnung entste-
hen, abzumildern. Dies spiegelt sich im zwei-
ten Teil des Verordnungsvorschlags — der Ver-
wertungsgesellschaftspflicht fur die Weiterlei-
tungsrechte —, welche in enger Beziehung zu
den Schrankenregelungen im Richtlinien-
vorschlag steht und insoweit auch einen Ein-
fluss auf die Ausgestaltung des Urheberrechts
hat.

Abzugrenzen ist der Verordnungsvorschlag
schliellich von der Richtlinie Uber audiovisu-
elle Mediendienste (Richtlinie 2010/13/EU).
Diese soll durch den Richtlinienvorschlag
COM(2016) 287 final geéndert werden. lhr
Fokus liegt auf der Etablierung des Herkunfts-
landprinzips, erganzt um die Schaffung ein-
heitlicher Mindeststandards fur die Inhalte
der Mediendiensteanbieter. Das Urheber-
recht selbst ist nicht Gegenstand jener Rege-
lung.

Gleiches gilt fir die geplante Geo-Blocking-
Verordnung (COM(2016) 289 final). Durch
sie soll der Zugang der Verbraucher zu Wa-
ren und Dienstleistungen im Binnenmarkt
verbessert werden. Der Vorschlag verbietet
unter anderem die Zugangsbeschrankung zu
Webseiten und anderen Online-Schnittstellen
auf Grund der Staatsangehorigkeit oder des
Wohnsitzes des Verbrauchers. Audiovisuelle
Dienstleistungen sind nach Erwdgungsgrund 6

ternal digital market (COM (2016) 593 fi-
nal) is intended to augment the harmonisa-
tion of national copyright laws — for instance
through the implementation of mandatory
exceptions and limitations — the country-of-
origin principle aims to preclude the parallel
application of several national copyright re-
gimes and to concentrate the assessment of
cross-border use of copyright within a single
legal system. At the same time, a widespread
harmonisation of substantive law can miti-
gate the disruptions caused by such concen-
tration on a single legal regime. This is re-
flected in the second part of the proposed
Regulation, which provides for a system of
mandatory collective management for the
purpose of exercising retransmission rights.
It is closely related to the provisions of the
draft Directive implementing exceptions
and limitations, and therefore has an influ-
ence on the design of substantive copyright
law.

Finally, the proposed Regulation is to be dis-
tinguished from the Directive on Audiovis-
ual Media Services (Directive 2010/13/EU).
The latter is to be amended by the draft Di-
rective COM (2016) 287 final. It focuses on
the establishment of the country-of-origin
principle, supplemented by the implementa-
tion of uniform minimum standards regard-
ing content offered by media service pro-
viders. Substantive copyright is not a subject
of the Directive.

The same applies to the proposed Geo-
Blocking Regulation (COM (2016) 289 fi-
nal). It aims to improve access to goods and
services in the internal market. The pro-
posal prohibits inter alia the restriction of ac-
cess to websites and other online interfaces
on the basis of the nationality or place of res-
idence of the consumer. According to Recital
6 of the proposal, audiovisual services are,
for the time being, excluded from the scope
of the Geo-Blocking Regulation.
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des Vorschlags vorerst vom Regelungsbereich
der Geo-Blocking-Verordnung ausgenommen.

12

IV. Das legislative Instrument

Der Kontext, in welchem sich der Kommissions-
vorschlag bewegt, verdeutlicht die Komplexitat
des geltenden européischen Urheberrechts — wo-
bei wesentliche Teile des urheberrechtlichen ac-
quis communautaire hier unerwahnt bleiben mus-
sen, allen voran die InfoSoc-RL. VVon der dringend
erforderlichen Systematisierung des Urheber-
rechts sind die Vorschldage der Kommission je-
doch weit entfernt. Zu tun hat das vor allem mit
dem legislativen Instrument.

IV. The legislative instrument

The context in which the Commission proposal
is put forward illustrates the complexity of exist-
ing European copyright law, with essential ele-
ments of the acquis communautaire being left
unmentioned, notably the InfoSoc Directive.
However, the Commission's proposals are a far
cry from the urgently needed systematisation of
copyright. This is mainly due to its choice of
legislative instrument.

13

Die Kommission schlagt den Erlass einer Verord-
nung vor, deren Verbindung zur SatCab-RL of-
fensichtlich ist, nimmt sie die beiden wesentlichen
Mechanismen der SatCab-RL doch auf. Erstens
orientiert sie sich am Sendelandprinzip, zweitens
wird die die Verwertungsgesellschaftspflicht hin-
sichtlich der Rechte flir die Weiterverbreitung von
Sendungen eingefiihrt.

The Commission proposes the adoption of a
Regulation, which is clearly linked to the
SatCab Directive, as it incorporates the two
main mechanisms of the SatCab Directive.
Firstly, it is based on the country-of-transmission
principle; secondly, the system of mandatory col-
lective management is introduced for the purpose
of exercising retransmission rights.

14

Vor diesem Hintergrund ist der Vorschlag eines
inhaltlich und formal losgelésten Rechtsaktes
kaum nachvollziehbar. Besteht fur eine Rege-
lungsmaterie bereits ein GefaR, sollte in erster Li-
nie versucht werden, dieses an verénderte Bedurf-
nisse anzupassen. Demgegeniiber vermag die Be-
grundung, welche die Kommission in Erwégungs-
grund 17 fir den Erlass einer Verordnung anfuhrt,
in keiner Weise zu Uberzeugen. Richtig ist zwar,
dass der Erlass von Verordnungen den Vorteil der
unmittelbaren und einheitlichen Rechtsanwen-
dung mit sich bringt — Umsetzungsprobleme ent-
fallen. Dieses Argument ist freilich genereller Na-
tur, womit es — wenn schon — auf das europaische
Urheberrecht insgesamt Anwendung finden
miusste. Ansétze zur Verwirklichung eines euro-
paischen Einheitsurheberrechts sind durchaus
denkbar; sie werden auch vom Max-Planck-Insti-
tut in den allgemeinen Anmerkungen zu den Mo-
dernisierungsvorschlédgen der Kommission aufge-
griffen (Part A Rn. 29 ff). Solange das européische
Urheberrechtsmodell jedoch Stlickwerk ist, muss

Against this background, it is hard to understand
why the Commission chose to propose an act of
law which is substantially and formally detached.
If a regulatory framework already exists for a
given subject matter, this framework should first
be adapted to fit new requirements. The reasons
given by the Commission in Recital 17 for adopt-
ing a Regulation, in contrast, are not at all con-
vincing. While regulations do offer the ad-
vantage of a direct and uniform application of the
law — implementation problems do not apply —
this argument is of a general nature and would, if
at all, have to apply to European copyright as a
whole. Approaches to realise a unitary Euro-
pean copyright system are conceivable; they are
also addressed by the Max-Planck-Institute in its
general remarks on the Commission's moderni-
sation proposals (Part A, para. 29 et seq.). As
long as the European copyright model is, how-
ever, fragmentary, the best possible integration
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auf die bestmdgliche Integration innerhalb der be-
stehenden Rechtsakte geachtet werden. Dieses
Ziel wird mit dem Konzept der Kommission ver-
fehit.

must be ensured within the existing legal instru-
ments. This objective is not achieved by the
Commission's approach.

15

Zur Begrundung dafiir, dass eine Verordnung vor-
geschlagen wird, beruft sich die Kommission auf
das Argument der Vermeidung von Fragmentie-
rung. Das Gegenteil ist der Fall. Fragmentierun-
gen werden geradezu provoziert, wenn eine Rege-
lungsmaterie, welche einen inneren Zusammen-
hang bildet, nicht in einem einheitlichen Rechtsakt
verbunden wird. Gleiches gilt, wenn nur grenz-
uberschreitende Konstellationen adressiert wer-
den. Unterliegen rein nationale Sachverhalte da-
mit nationalem, transnationale hingegen (direkt
anwendbarem) europdischem Recht, entsteht der
Inbegriff einer Fragmentierung.

In support of the proposal of a Regulation, the
Commission relies on the argument of avoiding
fragmentation. The opposite is the case. Frag-
mentation is almost provoked if a regulatory mat-
ter which constitutes a cohesive whole is not con-
nected in a single legal act. The same applies if
the regulation addresses only cross-border con-
stellations. If purely national issues are thus sub-
ject to national, but transnational (directly appli-
cable) issues subject to European law, the result
is the epitome of fragmentation.

16

AuRerdem werden die Mitgliedstaaten in Art. 3 (3)
und (4) dazu aufgerufen, eine Verwertungsgesell-
schaft zu benennen, die bei nicht Austbung des
Wahlrechts der Rechteinhaber als bevollméchtigt
gilt, und zugleich einen konkreten Zeitraum fest-
zulegen, innerhalb dessen Aullenseiter ihre Rechte
gegeniber den Verwertungsgesellschaften geltend
machen konnen. Soweit dies nicht bereits im nati-
onalen Verwertungsgesellschaftsrecht geregelt ist,
schaffen Art. 3 (3) und (4) damit einen Umset-
zungsbedarf fur die Mitgliedstaaten, was kaum
dem Wesen einer Verordnung entspricht.

Furthermore, in Articles 3(3) and (4) the Member
States are urged to indicate a collecting society
which is deemed to be mandated to manage the
rights of the rights holders who do not exercise
their right to choose, and to specify a specific pe-
riod within which outsiders are entitled to claim
their rights against those collecting societies. If
this is not already regulated in the national law
on collective rights management, Article 3(3)
and (4) thus creates a need for transposition for
the Member States, which hardly accords with
the nature of a Regulation.

17

Auch systematische Erwagungen rechtfertigen
den Ansatz der Kommission nicht (siehe hierzu
Abschnitt VI und IX der Stellungnahme Part A).
Der Verordnungsvorschlag baut auf den Inhalten
der SatCab-RL auf. Jene Richtlinie wurde bereits
in den Neunzigerjahren in nationales Recht umge-
setzt. Wenn auf dieses umgesetzte Recht —und sei-
ner Verankerung in der Richtlinie — nun eine Ver-
ordnung aufgesetzt wird, sind systematische Prob-
leme unvermeidlich.

Systematic considerations also do not justify
the Commission's approach (see Sections VI and
IX of Part A of the Position Statement). The pro-
posed Regulation is based on subject matter of
the SatCab Directive. This Directive was already
transposed into national law in the 1990s. If a
Regulation is now put on top of this already
transposed law — and its statutory basis in the Di-
rective — systematic problems are inevitable.

18

Drei alternative Regelungsmodelle versprechen
eine systematische Losung:

There are three alternative regulatory methods
promising a systematic approach:
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e Option 1: Aufhebung der SatCab-RL und der
Erlass einer gemeinsamen Verordnung.

e Option 2: Uberfiihrung des vorgeschlagenen
Verordnungsinhalts in die SatCab-RL — oder
allenfalls eine weitere Richtlinie, die jene er-
ganzt.

e Option 3: Trennung von Weiterleitung einer-
seits und originarer Ubertragung durch die
Sendeunternehmen andererseits. Die Weiter-
leitung konnte einheitlich durch eine Richtli-
nie geregelt werden (die entsprechenden Vor-
schriften der SatCab-RL und des Verord-
nungsvorschlags verbindend), wahrend die
origindre Sendung Uber Satellit und deren pa-
rallele Ubertragung Gber Internet durch Medi-
athekendienste (,,die erganzenden Online-
Dienste®) in einer gemeinsamen Verordnung
geregelt wirden. Diese Verordnung sollte
dann freilich zugleich den Inhalt der Portabili-
tatsverordnung aufnehmen.

e Option 1: Repeal of the SatCab Directive
and the adoption of a joint Regulation.

e Option 2: Transfer of the proposed Regula-
tion into the SatCab Directive or, at most, an-
other Directive that complements the latter.

e Option 3: The separation of retransmission
on the one hand and original transmission by
the broadcasting companies on the other. The
retransmission could be regulated uniformly
by a Directive (linking the corresponding
provisions of the SatCab Directive and the
proposed Regulation), while the original
transmission via satellite and a parallel trans-
mission over the Internet by means of media
services (“the ancillary online services”)
would be addressed in one common Regula-
tion. This Regulation should, at the same
time, include the content of the Portability
Regulation.

19

Option 1 hat den Vorteil, dass die zusammengeho-
rende Regelungsmaterie in einem einzigen
Rechtsakt zu finden ist. Mit dem Instrument der
Verordnung ist die einheitliche Geltung gesi-
chert. Eine Umsetzung in nationales Recht ist
nicht erforderlich. Hinsichtlich der Vorschriften
zur Satellitensendung wére dies im Hinblick auf
die zentrale Bedeutung des Sendelandprinzips
durchaus maoglich. Problematischer erscheint je-
doch die Uberfiihrung weiterer Bereiche der Sat-
Cab-RL. So fihrt diese in Art. 2 das Senderecht
als eigenstandiges Verwertungsrecht ein. Verwer-
tungsrechte selbst wurden bislang nie durch un-
mittelbar geltendes européisches Recht einge-
fuhrt. Sie sind tief in den nationalen Strukturen des
Urheberrechts verwurzelt und mégen zwar harmo-
nisiert werden, bedurfen jedoch der Anpassung an
das eigene System. Dies ist bislang — solange das
Fundament fiir einen einheitlichen Urheberrechts-
titel auf européischer Ebene nicht geschaffen ist —
nur im Wege der Richtlinienharmonisierung mog-
lich.

Option 1 has the advantage of containing the re-
lated regulatory subject matter in a single legal
act. The instrument of a Regulation ensures
uniformity. A transposition into national law is
not necessary. With regard to the rules on satel-
lite broadcasting, this would be quite feasible
considering the crucial role of the country-of-
transmission principle. However, the transfer of
further areas of the SatCab Directive appears to
be more problematic. Thus, in Article 2, broad-
casting rights are implemented as independent
exploitation rights. Exploitation rights them-
selves have never been implemented by directly
applicable European law. They are deeply rooted
in the national structures of copyright law and
may be harmonised, but need adaptation to their
own system. As long as the foundation for a uni-
tary copyright title is not created at European
level, this is only possible through harmonisation
by means of Directives.
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Auch hinsichtlich der Weiterverbreitung — so-
wohl nach der SatCab-RL als auch im Sinne des

With regard to retransmission — both according
to the SatCab Directive and in the sense of the
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Verordnungsvorschlags — erscheint eine Uberfiih-
rung des Regelungsgehalts in eine Verordnung
wenig praktikabel. Die Weiterleitung im Sinne
von Art. 1 Nr. 3 SatCab-RL —also tber Kabel- und
Mikrowellensysteme — bezieht sich ausschliel3-
lich auf die grenziberschreitende Weiterlei-
tung. Gleiches gilt fiir die ,, Weiterverbreitung* im
Sinne von Art. 1(b) des Verordnungsvorschlags.
Auch hier werden nur Programme ,,aus einem an-
deren Mitgliedstaat* erfasst. Entsprechender Re-
gelungsbedarf fir die Weiterleitung oder Wei-
terverbreitung nationaler Programme besteht
jedoch auch auf nationaler Ebene. In der Regel
unterscheiden die Mitgliedstaaten bei der Umset-
zung der Richtlinie aber nicht zwischen nationaler
und grenzuberschreitender Weiterleitung (siehe
beispielsweise § 20b UrhG fir das deutsche
Recht). Die Schaffung einer einheitlichen Rechts-
lage fur grenzilberschreitende und nationale Wei-
terleitungen bzw. Weiterverbreitungen erlaubt da-
her nur die Verortung des europdischen Teils in ei-
ner Richtlinie.

proposed Regulation — the transfer of the norma-
tive content into a Regulation appears to be im-
practical. Retransmission within the meaning of
Article 1 No. 3 SatCab Directive — i.e. via cable
and microwave systems — refers exclusively to
cross-border retransmission. The same applies
to retransmission within the meaning of Article
1(b) of the draft Regulation. Only programmes
“from another Member State” are covered here.
There is, however, a corresponding need for reg-
ulation of retransmission via cable and micro-
wave or in the sense of Article 1(b) of national
programmes on the national level. As a rule,
however, the Member States do not distinguish
between national and cross-border retransmis-
sion when transposing the Directive (see, for ex-
ample, Sec. 20b Copyright Act for German law).
The creation of a uniform legal framework for
cross-border and national retransmission, there-
fore, is only possible by addressing the European
part in a Directive.
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Auf diesen Uberlegungen baut Option 2 auf. Op-
tion 2 hat den Vorteil, dass die an sich bewéahrte
SatCab-RL erhalten bleibt, wahrend die Optio-
nen 1 und 3 auf eine Aufhebung oder zumindest
eine erhebliche Veranderung der SatCab-RL hin-
auslaufen wirden. Bei der Option 2 hingegen
wirde die Weiterverbreitung, wie sie derzeit im
Verordnungsvorschlag vorgesehen ist, tber den
Weg der Umsetzung einer Richtlinie in das natio-
nale Regelungsmodell zur Weiterleitung inte-
griert. Auf nationaler Ebene kdnnte also umfas-
send und integriert sowohl die Weiterleitung Gber
Kabel- und Mikrowellensysteme als auch die On-
line-Weiterverbreitung nationaler wie auslandi-
scher Programme geregelt werden. Die dem Rege-
lungsmechanismus zugrundeliegende territoriale
Fiktion, die heute fir die offentliche Wiedergabe
uber Satellit in Art. 1 Nr. 2(b) der SatCab-RL ent-
halten ist, lasst sich auch fur die offentliche Wie-
dergabe und Zugénglichmachung der Primérsen-
dung in einem ergédnzenden Online-Dienst in einer
Richtlinie festlegen. Dabei ware es sogar moglich,

Option 2 is based on these considerations. Op-
tion 2 has the advantage that the proven
SatCab Directive remains unchanged while
options 1 and 3 would result in a repeal or at least
a substantial modification of the SatCab Di-
rective. Option 2, on the other hand, would allow
for retransmission, as currently provided for in
the draft Regulation, to be incorporated into the
national regulatory model through the transposi-
tion of a Directive. At the national level, there-
fore, both the retransmission via cable and mi-
crowave systems and the online retransmission
of national and foreign programmes could be
regulated exhaustively and embedded in the na-
tional framework. The territorial fiction con-
tained in Article 1(2)(b) of the SatCab Directive,
which underlies the regulatory mechanism cur-
rently governing communication to the public by
satellite, could also be laid down in a Directive
addressing communication to the public and the
making available of the original broadcast
through an ancillary online service. It would
even be possible to bring the European legal
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den europdischen Rechtsrahmen fir alle relevan-
ten Handlungen in einer einzigen Richtlinie zu-
sammenzuziehen. Gewiss liegt der Nachteil der
Richtlinienregelung darin, dass die nationale Um-
setzung nicht immer hinreichend gelingt, zumal
sich nationales und européisches Recht Uberla-
gern. Diese Nachteile sind aber allgemeiner und
struktureller Natur. Sie aus dem System des euro-
paischen Urheberrechts zu beseitigen, setzte einen
ubergeordneten Ansatz und einen eigentlichen Pa-
radigmenwechsel voraus, wahrend mit punktuel-
len Eingriffen letztlich nichts gewonnen wird.

framework together into a single Directive for
all relevant acts. Certainly, the disadvantage of
a Directive is that national implementation is not
always successful, especially since national and
European law overlap. However, such disad-
vantages are of a general and structural nature.
To remove them from the system of European
copyright law would presuppose an overarching
approach and a true paradigm shift, while ulti-
mately nothing can be achieved with selective in-
terventions.
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Die Option 3 verlangt den grofiten gesetzgeberi-
schen Aufwand, bietet aus Sicht des Instituts aber
auch die groitmoglichen systematischen Vorteile.
Option 3 folgt dem Prinzip, dass alles, was ein-
heitlich und ausschlielich europdisch geregelt
werden kann, einer Verordnung zugefuhrt wird.
Demgegenuber wird alles, was innerstaatlich ge-
regelt werden muss, aber zugleich eine europai-
sche Dimension aufweist, ber das Mittel der
Richtlinie adressiert. Die SatCab Richtlinie bleibt
in diesem Modell weitgehend erhalten. Soweit sie
Regelungen zum Senderecht an sich und zur Wei-
terleitung enthélt, erscheint das Mittel der Richtli-
nie denn auch kohérent. Hingegen sollten all jene
Bereiche, die eine territoriale Fiktion einfiihren
und damit ,,quasi-kollisionsrechtliche* Vorschrif-
ten darstellen, in einer Verordnung zusammen-
gefasst geregelt werden. Konkret bedeutet dies,
dass Art. 1(a) und 2 des Verordnungsvorschlags
und Art. 1 Nr. 2(b) der SatCab-RL sowie der Inhalt
des Verordnungsvorschlags zur Portabilitat von
Online-Inhaltediensten (COM(2015) 627 final),
mit Art. 4 als maRgebender VVorschrift, in eine ein-
heitliche Verordnung Uberfuhrt werden. In dieser
Verordnung finden sich dann auch die Ausnahmen
der Territorialitat des Rechts in gebiindelter Form.

Option 3 calls for the greatest legislative effort,
but in the Institute’s view offers the greatest pos-
sible systematic advantages. Option 3 follows the
principle everything that can be regulated in a
uniform and exclusively European way is
placed within a Regulation. On the other hand,
everything that needs to be regulated at na-
tional level, but at the same time shows a Euro-
pean dimension, is addressed through the means
of the Directive. In this model, the SatCab Di-
rective remains largely intact. Insofar as it con-
tains provisions on the broadcasting right and re-
transmission, the instrument of a Directive in-
deed appears to be coherent. However, all those
areas which introduce a territorial fiction and
thus constitute “quasi conflict of law” rules
should be addressed in a single Regulation. In
concrete terms, this means that Articles 1(a) and
2 of the proposed Regulation and Article 1(2) (b)
of the SatCab Directive and the content of the
proposal for the portability of online content ser-
vices (COM(2015) 627 final), with Article 4 as
the most relevant provision, are transferred into
a single Regulation. This Regulation also con-
tains the exceptions to the territoriality of the law
in a bundled form.
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V. Einzelfragen

1. Zu den ergéanzenden Onlinediensten (Art. 2
und 1(a))

V. Specific issues

1. Regarding the ancillary online services (Ar-
ticles 2 and 1(a))
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Der Anwendungsbereich des Verordnungsvor-
schlags umfasst in Art. 2 ausschlie3lich die Ver-
breitung der Inhalte 0ber Simulcasts und
Catchups durch die Rundfunkanstalten.

In Article 2, the scope of the proposed Regula-
tion covers exclusively the distribution of con-
tent through simulcasts and catch-up TV by
broadcasting organisations.

24

a) Begrenzung auf ergdnzende Online-Dienste

Es ist zu begruRRen, dass der Vorschlag sich auf er-
génzende Online-Dienste beschrankt, die von ei-
ner Primarsendung durch die Rundfunkveranstal-
ter abhdangen. Ausgeschlossen sind damit origi-
nare Webcasting-Angebote und Podcasts, die
unabhéngig von einer Primérubertragung erfol-
gen. Ohne diese Beschréankung entstiinden Wett-
bewerbsverzerrungen, weil Plattformen, die nicht
zugleich Rundfunkveranstalter sind, fur vergleich-
bare Angebote nicht in den Genuss vereinfachter
Rechteklarung kdmen. Zudem erlaubt die Koppe-
lung an das Vorliegen einer Primdrsendung einen
klaren Anwendungsbereich dieser Regelung, wah-
rend eine Entkoppelung zu dessen Verwasserung
fiihren wirde.

a) Limitation to additional online services

It is to be welcomed that the proposal is limited
to ancillary online services, which depend on a
original broadcast by the broadcasting organisa-
tions. This excludes original webcastings and
podcasts, which are independent of a primary
transmission. Without this restriction, distortions
of competition would arise because platforms
that are not also broadcasting organisations
would not benefit from simplified rights clearing
for similar offers. In addition, the link to the ex-
istence of a primary transmission allows a clear
application of this Regulation, whereas decou-
pling would lead to its dilution.

25

b) Das Merkmal ,,begrenzter Zeitraum*

Nachgelagerte Online-Dienste wie die Catchups in
den Mediatheken der Sender sollen nur dann in
den Anwendungsbereich der Verordnung fallen,
wenn ihre Verfligbarkeit zeitlich begrenzt ist (Art.
1(a) des Verordnungsvorschlags). Dieses Krite-
rium wird teilweise als zu vage Kritisiert und statt-
dessen eine gesetzlich definierte zeitliche Hochst-
grenze gefordert, um den Anwendungsbereich der
Verordnung klarer zu umgrenzen.

b) The “limited period of time”

Subsequent or ancillary online services, such as
the catch-up services of broadcasters, should
only fall within the scope of the Regulation if
their availability is temporary (Article 1(a) of the
proposed Regulation). Some criticise this crite-
rion as too vague and instead demand a legally
defined time limit, so as to clarify the scope of
the Regulation.
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Diese Bedenken teilt das Max-Planck-Institut aus
zwei Grinden nicht. Erstens befinden sich die ent-
sprechenden Angebote der Sender noch in einer
Aufbauphase und ein tblicher zeitlicher Rahmen
muss sich erst noch etablieren. Die Einfuhrung ei-
ner gesetzlichen Regelung konnte diesen Prozess
behindern. Zweitens unterliegt die Frage, ob und
fir welchen Zeitraum Medieninhalte online ver-
fligbar sein sollen, richtigerweise der Disposition
der Parteien. Rechteinhaber sind nicht verpflich-
tet, den Sendern die Onlinewiedergabe berhaupt
zu erlauben. Folglich steht es ihnen auch frei, eine
erlaubte Wiedergabe zeitlich zu befristen. Fir eine

The Max Planck Institute does not share these
concerns for two reasons. Firstly, these services
offered by the broadcasting organisations are still
developing and a usual time frame has yet to be
established. Introducing a strict legal rule could
disrupt this process. Secondly, the question of
whether and for what time period media content
should be available online is, in fact, up to the
parties. Rightholders are not obliged to allow
broadcasters to make their content available
online at all. Consequently, they are also free to
limit the time period for which broadcasters are
permitted to provide online access the content.
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gesetzliche Beschrankung dieser Vertragsfreiheit
besteht deshalb kein Bedarf.

Thus there is no need for a legal restriction on
this freedom of contract.

27

Wird das zeitliche Kriterium aufgegeben und die
Vereinbarung Uber die Dauer der Verfligbarkeit
einzelner Inhalte den Vertragsparteien Uberlassen,
kann der Verordnungsvorschlag wie folgt ange-
passt werden:

e In Art. 1(a): ,,... zeitgleich oder nicht

zeitgleich mit eder—t&r—emen—begﬁnz-
tenZeitraum-nach ihrer Ubertragung

13

e In Erwdgungsgrund 8: ,,Dazu gehdren
Dienste, die Fernseh- und Horfunkpro-
gramme zeitgleich mit ihrer Ubertra-
gung linear zuganglich machen, sowie
Dienste, die vom Rundfunkveranstalter
bereits Gbertragene Fernseh- und Hor-
funkprogramme fir—einen—-begrenzien
Zeitraum nach ihrer Ubertragung zu-
ganglich machen (sogenannte Catch-
up-Dienste).*

If the time criterion is abandoned and the agree-
ment on the period of availability of individual
content is left to the contracting parties, the pro-
posed Regulation can be adapted as follows:

e In Article 1(a): “... simultaneously or
notsmultaneouslvtom%h@r—fer—&de-

#ned—pened—ef—tmeua#e# their broad-

cast .

e In Recital 8: “They include services
giving access to television and radio
programmes in a linear manner sim-
ultaneously to the broadcast and ser-
vices giving access,-within-a-defined
timeperiod after the broadcast, to tel-
evision and radio programmes which
have been previously broadcast by
the broadcasting organisation (so-
called catch-up services).”
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2. Zur Weiterverbreitung (Art. 3 und 1(b))

Die Begrenzung der Verwertungsgesellschafts-
pflicht auf die Rechte zur Weiterverbreitung in ge-
schlossenen Systemen wie IPTV erscheint sinn-
voll. Eine Erstreckung des erleichterten Rechteer-
werbs auf offene Systeme wie OTT-Services ist
nicht winschenswert, denn sie stehen in Konkur-
renz zu den Geschaftsmodellen der bezahlungs-
pflichtigen Video-on-Demand Angebote wie Net-
flix, Amazon Lovefilm und Maxdome. Dies
kénnte deren Entwicklung erschweren. Eine Er-
weiterung des vereinfachten Rechteclearings ist
fiir die Zukunft jedoch nicht ausgeschlossen, wenn
die tatsachlichen Entwicklungen besser abschatz-
bar sind.

2. Regarding retransmission (Articles 3 and
1(b))

The limitation of mandatory collective manage-
ment to the rights for retransmission over closed
networks like IPTV appears to be reasonable. An
extension of the facilitated rights clearance to
open systems such as OTT services is not desir-
able, as they compete with the business models
of paid video-on-demand services, such as Net-
flix, Amazon Lovefilm and Maxdome. This
could hamper the development of the latter.
However, an extension of the facilitation of the
rights clearance should not be ruled out in the fu-
ture if the actual developments can be estimated
more clearly.
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V1. Das Internationale Zivilprozessrecht

Eine zentrale Frage, welche die Kommission nicht
berticksichtigt hat, betrifft die Auswirkungen des
Ursprungslandprinzips auf das Internationale Zi-
vilprozessrecht. Der allgemeine Internationale

V1. Questions of international jurisdiction

A key question which the Commission has not
taken into account concerns the effects of the
country-of-origin principle on issues of interna-
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Gerichtsstand des Art. 4 (1) und Art. 63 EuGVVO
(2012) flhrt stets zur Zustandigkeit der Gerichte
des Sitzlandes des Beklagten. Abweichend hier-
von verschafft der Gerichtsstand der unerlaubten
Handlung des Art. 7 Nr. 2 EuGVVO dem Klager
einen weiteren Gerichtsstand an dem Ort, an dem
das schadigende Ereignis eingetreten ist oder ein-
zutreten droht. Dieser zuséatzliche Gerichtstand
am Verletzungsort kénnte nun durch die Kon-
zentration der urheberrechtlich relevanten
Handlung im Sitzland des Rundfunkveranstal-
ters entfallen.

tional jurisdiction. The place of general interna-
tional jurisdiction (forum generale) of Article
4(1) and Article 63 Brussels Regulation (2012)
always leads to the jurisdiction of the courts of
the domicile of the defendant. By way of deroga-
tion from this, the place of jurisdiction in matters
of tort or delict — according to Article 7(2) of the
Brussels Regulation — provides the plaintiff with
an additional forum at the place where the harm-
ful event occurred or may occur. This additional
forum at the place where the event occurred
could now be dispensed with by concentrating
the relevant copyright act in the country
where the broadcasting organisation has its
principal establishment.
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Entsprechendes wurde kirzlich vom OLG Wien
(Urteil vom 27.04.2016 — 5 R 182/15V) hinsicht-
lich der Wirkungen des Sendelandprinzips der
SatCab-RL angenommen. Ihm zufolge besteht der
Sondergerichtsstand der unerlaubten Handlung in
Bezug auf eine Rechtsverletzung durch Satelliten-
sendungen nur in dem Mitgliedstaat, der als Sen-
deland im Sinne der Richtlinie anzusehen ist. Dies
folgt nach Ansicht des Gerichts aus den Wirkun-
gen des Sendelandprinzips, welche den gesam-
ten urheberrechtlich relevanten Akt im Sendeland
konzentriere. Gleiches droht hinsichtlich der Ver-
breitung der Inhalte (ber erganzende Online-
Dienste. Auch hier soll eine Konzentration der ur-
heberrechtlich relevanten Handlung im Sitzland
der Rundfunkanstalt erfolgen.

The same has recently been decided by the Vi-
enna Court of Appeal (judgement of 27 April
2016 in Case No. 5 R 182/15V) regarding the ef-
fects of the country-of-transmission principle of
the SatCab Directive. According to the Vienna
Court, the alternative ground of jurisdiction
based on the unlawful act regarding an infringe-
ment by means of satellite broadcasting is only
set in the Member State which is regarded as the
country of transmission within the meaning of
the Directive. According to the Court, this results
from the effect of the country-of-transmission
principle, which deems the entire copyright-rel-
evant act as taking place in the country of trans-
mission. The same threatens to apply to the dis-
tribution of relevant content through ancillary
online services. Here, too, it is to be assumed that
the copyright-relevant act takes place solely in
the country of principle establishment of the
broadcasting organisation.

31

Die Ausschaltung des zuséatzlichen Gerichtsstands
der unerlaubten Handlung stellt jedoch eine unné-
tige Erschwerung der Rechtsdurchsetzung zu-
lasten der Rechteinhaber dar. Dies ist zu &ndern.
Art. 7 Nr. 2 EuGVVO verfolgt nicht nur den Ge-
danken, dass das Gericht am Ort des schadigenden
Ereignisses wegen der N&he zum Streitgegenstand
und der leichteren Mdglichkeit einer Beweisauf-

However, the exclusion of the additional forum
in matters of tort or delict constitutes an unnec-
essary obstacle to the enforcement of rights at
the expense of the rightholders. This must be
changed. Article 7(2) of the Brussels Regulation
pursues not only the idea that the Court at the
place where the harmful event occurred is the
most appropriate because of the proximity to the
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nahme zur Entscheidung des Rechtsstreits am bes-
ten geeignet ist; die Norm verwirklicht auch das
Auswirkungsprinzip. Dort wo sich eine behaup-
tete Rechtsverletzung auswirkt, soll ein Gericht
die Verletzung auch prifen kénnen. Dies gilt ver-
starkt im Wirtschaftsrecht, zumal Unternehmen
den Marktort selbst wéhlen; dort ist ihnen die Ver-
teidigung durchaus zuzumuten. Wenn der Verord-
nungsvorschlag den Marktort verschiebt, so er-
folgt dies lediglich im Rahmen einer rechtlichen
Fiktion. Die — gewichtigeren — tatsachlichen Aus-
wirkungen, ndmlich die Empfangbarkeit der Sen-
dung am betreffenden Ort, andern sich dadurch
nicht. Demgegentber verminderte die Konzentra-
tion des Gerichtsstands am Ort der Hauptnieder-
lassung des Rundfunkveranstalters ohne sachliche
Rechtfertigung dessen Risiko, am Ort seiner tat-
séchlichen Geschaftstatigkeit verklagt zu werden.

subject matter of the dispute and better possibili-
ties of taking evidence (close connection); the
provision also realises general thoughts originat-
ing in the principle of effect. Where an alleged
infringement produces harmful effects a court
should be able to examine the infringement. This
is increasingly the case in commercial law, espe-
cially as companies choose the market place
themselves; there the defence is reasonable and
to be expected. Where the proposed Regulation
shifts the market place, this is merely a legal
fiction. The more important actual effects,
namely, the reception of the programme at the
place concerned, do not change. By contrast, the
concentration of jurisdiction at the place where
the broadcasting organisation has its principle es-
tablishment would reduce its risk of being sued
at the place where its actual business is focused.
There is no reasonable justification for this.
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Diese Konsequenz ist auch nicht mit der Begriin-
dung des vereinfachten Rechteclearings zu recht-
fertigen. Daflr — und damit letztlich fir die Er-
leichterung der grenziiberschreitenden Tatig-
keit — ist eine kunstliche Verlegung des Ge-
richtsstands nicht erforderlich. Fir die Recht-
einhaber hingegen fihrt die Beschneidung des Ge-
richtsstands am Marktort zu erheblichem Mehr-
aufwand und ist mit einem hohen Kostenrisiko
verbunden, dies namentlich dann, wenn der Be-
troffene gezwungen ist, Klage im Ausland zu er-
heben. Zwar kann das Gericht am internationalen
Gerichtsstand der unerlaubten Handlung nur tber
den Ersatz der Schaden entscheiden, die in dem
Staat des angerufenen Gerichts verursacht worden
sind, und es kann auch nur insoweit eine Unterlas-
sungsanordnung aussprechen. In vielen Verfahren
genugt jedoch die gewissermalien exemplarische
Entscheidung eines Gerichts, um den Rechtsstreit
umfassend beizulegen.

This consequence likewise cannot be justified on
the grounds of facilitated rights clearance. The
facilitation of rights clearance — and thus, ulti-
mately, facilitation of cross-border activities —
does not require an artificial transfer of juris-
diction. For the rightholders, on the other hand,
the curtailment of the forum at the market place
entails considerable additional expenses and is
associated with a high cost risk, particularly
where the party concerned is compelled to bring
an action abroad. It is true that the court at the
place where the harmful event occurred is only
competent to decide on the compensation for the
damage caused in the state of the court seised,
and it can also order an injunction only in that
regard. In many cases, however, an exemplary
court decision may suffice to resolve the legal
dispute entirely.
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Ganz ignoriert der Kommissionsvorschlag diese
Zusammenhange zwar nicht. Vielmehr sollen die
Wirkungen von Art. 2 des Verordnungsvorschlags
insoweit eingeschrinkt sein, als Art. 2 nur ,,fur die
Zwecke der Wahrnehmung des Urheberrechts*

Admittedly, the Commission proposal does not
ignore these contexts entirely, proposing as it
does to limit the effects of Article 2, in that it ap-
plies only “for the purposes of exercising copy-
right”. However, this restriction does not appear
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gilt. Diese Einschréankung erscheint im Hinblick
auf Friktionen mit der EuGVVO jedoch nicht ein-
deutig genug. Auch der Erwagungsgrund 19 l&sst
erahnen, dass die Kommission nicht die Intention
hat, Einfluss auf Fragen der gerichtlichen Zustan-
digkeit zu nehmen. Entsprechendes ist dann aller-
dings klarstellend in den Vorschlag aufzunehmen.
Hierzu bietet sich eine Erganzung von Art. 2 um
einen weiteren Absatz an, mit folgendem Inhalt:

Das in Absatz 1 genannte Ursprungsland-
prinzip gilt nicht fir Fragen der Internationalen
Zustandigkeit der Gerichte.

to be sufficiently clear with regard to the provi-
sions of the Brussels Regulation. Recital 19 also
indicates that the Commission does not intend to
exert an influence on questions of jurisdiction.
However, this should be clarified in the proposal.
To this end, Article 2 should be amended by the
addition of a further paragraph with the follow-
ing provision:

The country of origin principle referred to
in paragraph 1 shall not apply to ques-
tions regarding international jurisdiction.
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