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Preface

If in the coming century the question should be posed as to which were the main
issues dominating the development of criminal law in the last decade of this mil-
lennium, the question of whether and to what extent corporations or equivalent
collective entities hold penal responsibility would certainly be mentioned at a
prominent place. As this discussion is not limited to national borders but led al-
most world-wide, there were solid reasons for carrying out an international con-
ference facilitating an overview of models already existing in various countries,
experience they met as well as further developments in this area.

As elaborated in my opening address (following infra), the Max Planck Institute
for Foreign and International Criminal Law in Freiburg was prepared to accept
this challenge and to carry out an international colloquium on "Criminal Respon-
sibility of Legal and Collective Entities” from May 4-6, 1998 in Berlin in co-
operation with the International Centre for Criminal Law Reform and Criminal
Justice Policy, Vancouver. At the conclusion it was generally agreed that the pa-
pers presented at the conference deserved to be more generally accessible. We
therefore present the proceedings of the conference herewith as a basis for carry-
ing forward the debate on a number of fundamental issues in this field.

The completion of such an anthology is not possible without the help of many,
whereby an expression of gratitude to those who made decisive contributions as
early as in the initiating phase and carrying-out of the colloquium holds top prior-
ity. This holds particularly for both of my co-publishers: Professor Giinter Heine,
who brought in his special expertise in the field of "corporate responsibility" into
the draft of the scientific programme and drew up the finally passed Recommen-
dations, and for Dr. Barbara Huber, who had entire responsibility for the organ-
isational preparation of the colloquium as well as the editorial management of this
volume. We were pleased to be able, now and again, to take advantage of the ad-
vice of the co-organiser, the International Centre for Criminal Law Reform in
Vancouver, in particular Daniel Préfontaine. With respect to organisation, we
were blessed with the support of, above all, my secretaries Martina Hog and
Gabriele Lang, as well as Rechtsreferendarin Katja Langneff during the collo-
quium.



VI Preface

Furthermore a note of thanks to Vivienne Chin and Yvon Dandurand, Vancouver,
for the thorough editorial revision of those contributions delivered by non-
English-speaking authors. Finally, we thank Christa Wimmer and Petra Lehser of
the Max Planck Institute for their usual efficiency in preparing the scripts for pub-
lication.

Not lastly, we would like to use this opportunity to again express our deepest
gratitude to the Federal Ministry of Justice of the Federal Republic of Germany
for its financial support.

Freiburg, August 1999 Albin Eser



Table of Contents

Preface
Albin Eser

Abbreviations

Opening Address: Aim and Structure of the Colloquium
Albin Eser

Subject 1
Forms of Criminal Responsibility of Organisations
and Reasons for its Development

Keynote address: John C. Coffee

Commentaries:
Koniji Shibahara
Klaus-Dieter Benner
Gerd Eidam

Harald Kolz

Liu Jiachen

Subject IT
National and International Developments: An Overview

Keynote addresses: Gerhard Fieberg
Manfred Mohrenschlager

Commentaries:
Michael Faure
Mark Pieth
Celia Wells
Jiirgen Meyer
Peter Wilkitzki

XI

39
53
59
67
71

81

&3
89

105
113
119
129
135



VIII

Table of Contents

Subject 111

Establishing a Basis for a Criminal Responsibility

of Collective Entities

Keynote address: Heiner Alwart

Commentaries:

Gerry Ferguson

Vincenzo Militello

Gorm Toftegaard Nielsen
Ferdinand van Oosten
Teresa Serra

Celia Wells

Bernd Schiinemann

Subject IV
Sanctions

Keynote address: Giinter Heine

Commentaries:
Silvina Bacigalupo
Yvon Dandurand
Daniel Préfontaine
Cristina de Maglie
Bernd Schiinemann

Subject V
Procedural Law
Keynote address: Hans Nijboer

Commentary:
Gorm Toftegaard Nielsen

141

143

153
181
189
195
203
217
225

235

237

255
267
277
285
293

301

303

321



Table of Contents

IX

Subject VI
Alternatives to Criminal Responsibility

Commentaries:
Ronald L. Gainer
Gerald Spindler

Subject VII
Evaluation of Experiences with Existing Regulations

Comparative Observations
Albin Eser

Recommendations

Conference Programme

List of Participants

331

333
341

361

363

367

373

377






Abbreviations

A

ABL

Abs.

A.C.

AD

a.F.

afft.

AG

AIDP
AktG
A.L.L

All SALR
Alta.

a.m.

Am.
Am.Crim.L.Rev.
Am.J. of Crim.L.
App.Cas.
approx.
A.R.
ARSP

Art.

art., arts.
Aufl.

AUS, Aust.

BBI.
B.C.
B.C.CA.
B.C.S.C.
Bd.

BGB

Appelafdeling
Amtsblatt

Absatz

Appeal Cases
Appellate Division
alte Fassung
affidavit
Aktiengesellschaft

Association Internationale de Droit Pénal

Aktiengesellschaft (Company by Shares Act)

American Law Institute

All South African Law Reports
Alberta

ante meridiem

American

American Criminal Law Review
American Journal of Criminal Law
Appeal Cases

approximate(ly)

Alberta Reports

Archiv fiir Rechts- und Sozialphilosophie
Artikel

article, articles

Auflage

Australia

(Schweizerisches) Bundesblatt
British Columbia

British Columbia Court of Appeal
British Columbia Supreme Court
Band

Biirgerliches Gesetzbuch



XII

Abbreviations

BGBI.
BGH
BGHSt
BGHZ
BML
BOE
BT-Drs.
BVerfG
BVerfGE

CA, C.A.
Can.

CcC
C.C.C.
C.E.LR.
cert.

cf.
C.F.R.
Chp.
C.H.R.R.
Cir.
C.LR.

Colum.L.Rev.

Comm.

Conn.

Conn.J.Int'l L.

Conv.
cp.
c.p.
CPA
CPD
C.P.R.
C.Q.
C.R.

Bundesgesetzblatt

Bundesgerichtshof

Entscheidungen des Bundesgerichtshofs in Strafsachen
Entscheidungen des Bundesgerichtshofs in Zivilsachen
Businessmanfs Law

Boletin Oficial del Estado

Bundestagsdrucksache

Bundesverfassungsgericht

Entscheidung des Bundesverfassungsgerichts

chapter

Court of Appeal

Canadian

Constitutional Court

Canadian Criminal Cases
Canadian Environmental Law Reports
certiorari

confer

Code of Federal Regulations
Chapter

Canadian Human Rights Reports
U.S. Circuit Court of Appeal
Canada Law Reports

Columbia Law Review
Commentary

Connecticut

Connecticut Journal of International Law
Convention

compare

Codice penale

Civil Practice Act, New York
Cape Provincial Division
Canadian Patent Reporter

Cour de Quebec

Criminal Reports



Abbreviations

Crim.L.Forum
Crim.L.Q.
Crim.L.Rev.
crit.

C.R.N.S.
Ct.App.

Cth

CTRs
CuCGPJ

D

D

D.C.
Dist.Ct.
DK
D.L.
D.L.R.
DM

EC
ECHR
ECOSOC
ECSC
ECU

ed., eds.
éd.

EDL
E.E.C.
e.g.

EG
Eng.Rep.
E.R.

et al.

etc.

et seq.

Criminal Law Forum

Criminal Law Quarterly
Criminal Law Review

critical

Criminal Reports (New Series)
Court of Appeal
Commonwealth

Currency Transaction Reports

Cuadernos del Consejo General del Poder Judicial

Durban en Kus Plaaslike Afdeling
Deutschland

District of Columbia

District Court

Denmark

Decreto Legge

Dominion Law Reports

Deutsche Mark

European Community

European Convention on Human Rights
Economic and Social Council of the UN
European Coal and Steel Community
European Currency Unit

editor, editors, edition

édition

Eastern Districts Local Division
European Economic Community
exempli gratia

Europidische Gemeinschaft

English Reports

English Reports

et altera

et cetera

et sequentes



X1V

Abbreviations

EU
EURATOM
EWG

F

f., ff.
F.2d
f.i.

fn.
F.Supp.

Georgia L.J.
Geo.Wash.L.Rev.
GW

H
Harv.L.Rev.
H.C.J.
HEUNI

H.L.

ie.

ibid.

IntBestG

Int'l & Comp.L.Q.
I™

J

JBL

J.Crim.L. & Criminology
JE.L.P.

J.Legal Stud.

1Z

European Union
European Atomic Energy Community

Europiische Wirtschaftsgemeinschaft

France

following, forthfollowing
Federal Reporter, Second Series
fieri facias

footnote

Federal Supplement

Georgia Law Journal
George Washington Law Review
Grieckwaland-Wes Plaaslike Afdeling

Supreme Court
Harvard Law Review
High Court of Justice

Helsinki Institute for Crime Prevention and Control
affiliated with the United Nations

House of Lords

id est

ibidem

Gesetz zur Bekdmpfung internationaler Bestechung
International and Comparative Law Quarterly

Investitionsgiiter- und High-Tech-Marketing

Japan

Jutads Business Law

Journal of Criminal Law and Criminology
Journal of Energy Law & Policy

Journal of Legal Studies

Juristenzeitung



Abbreviations XV
K Kaapse Provinsiale Afdeling

K.B. Law Reports, King's Bench Division
KH Konstitusionele Hof

Ky.L.J. Kentucky Law Journal

L. Legge (Law)

Lith. Lithuania

L.J. Law Journal

L.R. Law Reports

Man. Manitoba

Mass. Massachusetts

McGill L.J. McGill Law Journal

Mich.L.Rev. Michigan Law Review

Minn. Minnesota

mio. million(s)

Mod.Rep. Modern Reports

N Norway

N Natalse Provinsiale Afdeling

n. note

N.E.2d Northeastern Reporter, Second Series
NJW Neue Juristische Wochenschrift

NL The Netherlands

NLR Natal Law Reports

NPD Natal Provincial Division

N°, n°, no., No., nr., Nr. Nummer, number, numéro, numero
N.S. Nova Scotia

NStz Neue Zeitschrift fiir Strafrecht
N.w.2d Northwestern Reporter, Second Series
N.W.T.S.C. Northwest Territories Supreme Court
N.Y. New York

N.Y.U.L.Rev. New York University Law Review
N.Z.L.R. New Zealand Law Reports



XVI

Abbreviations

OECD

OK
OLG
Ont.

Ont.Gen.Div.

Ont.Prov.Ct.
OPD

O.R.

OowiG

P
p-, pPp.

para, paras
PFI

PL

Prot.

Q.B./Q.B.D.
Que.

R (88)

rec.
resp.
RGBL.
RGZ
RMB
Rn.
ROA
R.S.B.C.

Oranje-Vrystaat Provinsiale Afdeling

Organization for Economic Cooperation
and Development

Oos-Kaapse Provinsiale Afdeling

Oberlandesgericht

Ontario

Province of Ontario General Division

Province of Ontario Provincial Court

South African Law Reports

Ontario Reports

Ordnungswidrigkeitengesetz (Regulatory Offences Act)

Portugal

page, pages

paragraph, paragraphs

Protection of the Financial Interests (of the Community)
Poland

Protocol

English Law Reports, Queen's Bench Division
Quebec

Council of Europe Recommendation concerning liability
of enterprises for offences committed in the course of
their activities (Number)

Regina

Rhodesian Appellate Division

recommendation

respective

Reichsgesetzblatt

Entscheidungen des Reichsgerichtes in Zivilsachen
Renmin bi (term for Chinese currency)
Randnummer (margin no.)

Regulatory Offences Act

Revised Statutes of British Columbia



Abbreviations XVII

R.S.C. Revised Statutes of Canada

R.S.S. Revised Statutes of Saskatchewan

S Sweden

S., SS. section, sections

SA South African Law Reports

SALJ South African Law Journal

SC, S.C. Supreme Court

S.C. Statutes of Canada

S.Cal.L.Rev. Southern California Law Review

S.C.C. Supreme Court of Canada

S.C.R. Supreme Court Reports

S.D.N.Y. United States District Court for the
Southern District of New York

SFr. Swiss Francs

SEC Securities and Exchange Commission

SFS Svensk Forfattningssamling

Sp Spain

SPD Sozialdemokratische Partei Deutschlands

StGB Strafgesetzbuch

subs., subsec. subsection

Sup.Ct. Supreme Court Reporter

supp., suppl. supplement

Sydney L.Rev. Sydney Law Review

T Transvaalse Provinsiale Afdeling

TNC The Transnational Corporation

TPD Transvaal Provincial Division

TSAR Tydskrif vir die Suid-Afrikaanse Reg

U Ugeskrift for Retsvaesen; The Weekly Courts Report

u.g. under guardianship

UK, UK. United Kingdom

UmweltHG Umwelthaftungsgesetz

UN United Nations



XVIII Abbreviations

UNICRI Unite Nations Interregional Crime and Justice
Research Institute

U.S. United States

U.S.C. United States Code

U.S.S.C. United States Supreme Court

U.S.S.G. United States Sentencing Guidelines

V. versus

V.A.T. Value Added Tax

VO Verordnung

vol., Vol. volume

VuR Verbraucher und Recht

W Witwatersrandse Plaaslike Afdeling

WED Wet op de Economische Delicten

WiKG Gesetz zur Bekdmpfung der Wirtschaftskriminalitit

wistra Zeitschrift fur Wirtschaft, Steuer, Strafrecht

W.L.R. Weekly Law Reports

WpHG Wertpapierhandelsgesetz

W.W.R. Western Weekly Reports

ZfRSoz Zeitschrift fiir Rechtssoziologie

ZPO ZivilprozeBordnung

ZStW Zeitschrift fiir die gesamte Strafrechtswissenschaft



Opening Address: Aim and Structure of the Colloquium

Albin Eser, Freiburg i.Br.

"Habent sua fata libelli". This fatefulness of books, as observed in earlier collo-
quia also holds true for this colloquium. And so it was in this case as well that
various impulses joined to finally lead to the colloquium I have the pleasure of
opening here.

At the beginning there was an exchange of thoughts I led at a conference of the
Society for the Reform of Criminal Law in August of 1996 in Vancouver (British
Columbia) with Vincent del Buono as former Interregional Adviser to the United
Nations Crime Prevention and Criminal Justice Division at Vienna. Border-
crossing corruption and the battle against it played a special role here. As at that
time our Max Planck Institute was devoting itself to a comparative study on brib-
ery offences,! it seemed the obvious thing to do to search for better ways to fight
crime on an international and supranational level, based on this comparison of
various national laws. As then further conversations took place, not least with
representatives of the Federal Ministry of Justice of the Federal Republic of Ger-
many, in particular with Ministerialdirigent Peter Wilkitzki and Ministerialrat
Dr. Manfred Mdohrenschlager, it became more evident that corruption is indeed an
important, though solely a sub-aspect in both national as well as border-crossing
crime in the economic sector. Even as far as corruption is provable in individual
cases, it is, in most countries, part of an entire criminal network in which, apart
from certain individuals, the backing collective unit can play an important role as
well. However, as long as solely individuals can be made criminally responsible,
not the bodies or collective entities in and for which the single persons are "work-
ing", the instruments of penal sanctioning will remain blunt. Thus our mutual
conversations in which, based on long-standing relations, we also involved
the International Centre for Criminal Law Reform and Criminal Justice Policy

1 Now published by A. Eser/M. Uberhofen/B. Huber (eds.), Korruptionsbekimpfung durch
Strafrecht. Ein rechtsvergleichendes Gutachten zu den Bestechungsdelikten im Auftrag
des Bayerischen Staatsministeriums der Justiz (Implementing Criminal Law in Fighting
Corruption. A legal comparative study on bribery offences on request of the Bavarian
State Ministry of Justice), edition iuscrim S 61, Freiburg 1997; the comparative cross sec-
tion is also available in Spanish: M. Uberhofen, La corrupcion in el derecho comparado,
Konrad Adenauer Foundation/CIEDLA, Buenos Aires 1997.
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Vancouver, in particular Professor Peter Burns and Director Daniel Préfontaine,
moved us to focus the international colloquium on "Criminal Responsibility of
Legal and Collective Entities". This was also in the special interest of the German
Federal Ministry of Justice as, particularly in Germany as well, the traditional
rejection front regarding the penal responsibility of legal persons had begun to
crumble.? It thus seemed appropriate to have a critical look at possible models and
the respective experience made with them. The financial promotion of the collo-
quium through the Federal Ministry of Justice is owed not lastly to this special
interest, support for which we use this opportunity to express our most obliging
gratitude.

Therefore, we considered and still consider the subject of this conference ex-
tremely topical. Whereas quite a few countries already have provisions for crimi-
nal sanctioning of corporations and similarly organised entities, other countries
- such as Germany and Italy - are still having their difficulties taking this step.
Even in these countries, however, we can observe political movements in favour
of sanctioning corporations, partly in the same way as with individuals, partly by
testing new types of liability and sanctions. In this situation it is particularly im-
portant to exchange experiences and views on an international level. Therefore,
the aim of the conference is to examine existing forms of collective responsibility
and to discuss improving methods of sanctioning. As so far the main obstacles in
making organisations criminally liable seem to lie in traditional concepts of indi-
vidual punishability, special attention should be given to the question of possible
models of collective responsibility, both effective and compatible with the main
aims and principles of criminal law.

In order to reach these goals, we have structured our colloquium in seven steps:
Following an introductory session on the more general background of the phe-
nomenon of corporate crime and its penal sanctioning, we will conduct five ses-
sions partly devoted to surveys on national and international developments, later
focusing on more specific issues of corporate liability, concluding with a session
in which we will attempt to summarise and evaluate our results in form of a gen-
eral discussion.

In our introductory Subject 1 "Forms of Criminal Responsibility of Organisations
and Reasons for its Development” we deal with two main questions: In being
aware of the fact that "corporate crime" as a synonym for criminal offences com-
mitted by, within or for different types of corporations, legal persons ("juristische

2 Cf. in particular the contribution by J. Meyer in this volume.
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Personen") or any other "collective entity" appears in manifold variations, it
should first be clarified which forms of "corporate crime" must be differentiated
and eventually dealt with by different means and sanctions. As you may have ob-
served, it is not uncommon that "corporate crime" is quite frequently simply con-
fused with, if not even identified with "organised crime". Although there are cer-
tainly some common characteristics, I consider it necessary to distinguish between
at least four different phenomena in the realm of "corporate crime": a) activities in
the organs of collective entities; b) illegal activities or illegal developments within
collective entities, c) the formation of collective enterprises for criminal purposes,
and d) organised activities aside from particular legal formalities (such as gangs
and similarly organised entities). To avoid misunderstandings in our discussions,
every speaker is asked to make clear which of these types he or she has in mind
when speaking of "corporate crime". In a second step we will search for reasons
for why special sanctioning of legal entities has become (or seems to be) neces-
sary: Is it because leaving corporate crime unsanctioned might lead to "organised
individual non-responsibility", thus, thwarting the purposes of punishment? Or do
we need corporate sanctioning due to the fact that "structural individual non-
responsibility"”, as is the case with "corporate crime", goes beyond the traditional
boundaries of criminal law as it is oriented to the individual? In this case, how-
ever, the traditional criminal law faces new challenges, particularly in the areas of
organised crime, product responsibility and the environment, this mostly resulting
from faulty corporate developments over a period of time, not to mention the
minimisation of individual responsibility in the network of collective and organ-
ised bodies. Not least we must be aware of special problems caused by globalisa-
tion and new forms of organisations and products, such as collective entities oper-
ating world-wide, outsourcing or lean management.

In Subject 2 on "National and International Developments"” overviews will be
presented on new legislation or reform discussions in various countries, for the
most part, but not exclusively from Europe. International organisations, such as
the European Union and European Council, the OECD or Non-Governmental
Organisations such as the Association Internationale de Droit Pénal (at its Rio de
Janeiro Conference of 1994) and the UNICRI/HEUNI-Conference (at Portland/
Oregon 1994) have contributed as well.

After having learned of the different approaches to corporate responsibility in
various countries, it will be necessary to find out whether and to what extent cer-
tain national differences are more or less accidental or of basic significance. The
first step in this search for structural features shall be taken in the rather broad
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Subject 3 on "Establishing a Basis for a Criminal Responsibility of Collective
Entities”. In order not to lose perspective in the complexity of manifold details,
utmost attention must be paid to typical principles and models which - explicitly
or silently - may be behind the various national regulations. Thus, one model
could be based on an identification theory by which the misconduct of representa-
tives, etc. is directly imputed to the collective entity on behalf of or within which
the natural person commits a crime. Crucial questions in this model will be on
which group of representatives (organs, managerial agents, any member of the
enterprise) the imputation of their conduct to the collective entity may be based
and whether additional requirements (e.g. the enterprise's own interest and/or eco-
nomic benefits of it) must be given. Another model could follow precisely the
opposite principle by being based on the original responsibility of collective enti-
ties: this approach, however, will be confronted with the question as to whether a
collective entity can be held guilty or blameworthy in the same way as a natural
person, and, if not, how this element may be substituted (e.g. by organisational
blame for negligence of duties or specific ethical collective responsibility), or
whether additional or even entirely different requirements could provide a basis
for collective responsibility; if this is the case, however, the question arises as to
what ground the liability might be founded on: on the organised creation of social
risks or on the simple reason that without the "initiation" by the mere existence of
the corporation, the final crime could not have been committed?

In order to avoid these doctrinal as well as practical difficulties, a further model
could be based on a sort of collective liability sui generis by means of employing
non-punitive sanctions, such as civil forfeiture, confiscation of property, civil
penalties or administrative fees. In this case, however, the question arises as to
whether it is not a mere "swindling of etiquettes" to "rescue" a sanction "punitive"
in nature by simply calling it "civil". Whatever model might be chosen - and this
is by no means a closed list of possible principles and approaches -, a great variety
of further details needs to be answered: which type of social disturbances should
collective responsibility entail: for all offences somehow conditioned by the en-
terprise or only those somehow benefiting from it? or only specific offences such
as economic crimes? Another question concerns the subject of responsibility:
should all collective entities (enterprises, associations and even state-owned enti-
ties) be made criminally liable? or only special collective entities, such as "ju-
ristische Personen" (independent legal persons in their own right)? or could cer-
tain members or levels of the management, majority shareholders or persons
holding voting majority also be made liable?
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Even if, however, this or the other model may appear necessary and feasible for
reasons of criminal policy and from a practical point of view, another question is
the compatibility with "classical" categories of criminal law, such as the capacity
of non-natural entities to act at all, the capacity to be found blameworthy and to
be "punished" in the true sense of the word. If these doctrinal problems cannot be
overcome, the question arises as to whether there might be other "tracks" for re-
sponsibility of collective entities, be it outside "classical" criminal law or perhaps
even inside a broader scope of criminal law. There is no question that the numer-
ous points of discussion reveal that this subject must take a central position in our
contemplations.

Subject 4 is devoted to "Sanctions”. In this regard, three questions will need sepa-
rate attention. Firstly, should primarily repressive or preventive objectives be pur-
sued by sanctioning collective entities? Or should it be mainly oriented towards
compensation? Secondly, which types of sanctions would be suitable: fines, ad-
ministrative fees, prohibition of certain activities, exclusion from economic ad-
vantages and subsidies, appointment of provisional care-takers, management by
the judicial authority, sequestration, compensation and/or restitution to the victim,
publication of the decision, closure of the enterprise? Thirdly, with regard to sen-
tencing, should the relevant criteria be prescribed by law or would sentencing
guidelines suffice, and, if so, what should they contain? To be sure, however, all
these and further questions concerning sanctioning cannot be answered without
being aware of the basic model the respective collective responsibility is founded
on.

In Subject 5, special attention will be given to "Procedural Law". As in the case
at hand not a natural person, but a "non-personal entity" is the defendant, it is evi-
dent that procedural rules originally designed for human beings cannot be easily
applied to non-human entities. This holds true both with regard to the guiding
principles of procedure and the practical organisation and jurisdiction. With re-
gard to the first ones, for instance, the question must be raised as to whether in the
investigative proceedings the public prosecutor requires special powers for search
and seizure, whether privileges against self-incrimination, developed for human
beings, may in the same way be invoked by organisations, in which way plea bar-
gaining should be or have to be modified, and, not lastly, in which manner and to
whom rights of appeal should be given. With regard to the organisation and juris-
diction in proceedings against collective entities, the question of special agencies
for prosecution and investigation or for specialised courts may arise. And even
more so than in the case of individual persons as defendants, criminal prosecu-
tions against collective entities could eventually be substituted, accompanied or
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followed by class actions or public inquiries initiated by groups affected by corpo-
rate conduct.

The all too great dedication to a cause can make one blind. This also goes for the
preoccupation with penal sanctioning of collective entities. Before taking this de-
finitive step, one should once again ensure its necessity. In accordance, in Sub-
ject 6 "Alternatives to Criminal Responsibility" should yet again be object of dis-
cussion. This should happen two-fold: on the one hand through questions
concerning developments outside criminal law, such as measures against offences
committed by collective entities by means of special public safety laws, economic
administration or special devices of private law (e.g. strict product liability or li-
ability for environmental damage according to European Community law). On the
other hand, one could examine how advantageous specific structural differences
could be: Thus, aside from the public prosecutor, private persons (particularly
possible victims) may also be at a better advantage, in the same fashion that more
space is left for models based on the co-operation principle.

In Subject 7 we look forward to an "Evaluation of the Experience with Existing
Regulations”. We will attempt to achieve this through a general discussion, intro-
duced by various comparative observations and hopefully concluding with the
resolution of recommendations.

As shown in our conference programme (published in the annex), we shall pro-
ceed in such a way that each subject is introduced by a keynote address, followed
by various commentaries. Whereas the keynote presentations should give a gen-
eral overview of the respective problems, not necessarily limited to the respective
national law of the speaker, the commentaries may either deepen or question spe-
cific points made by the main speaker or open the subject to new aspects. In any
case, all presenters should leave us sufficient time for discussion.

The exchange of experiences and ideas is indeed the main goal of this interna-
tional gathering. Each of us may be an expert in his or her respective national law.
Here, however, we have the chance to look beyond the borders and to learn from
each other. More than 40 participants coming from more than 12 countries spread
throughout the world provide a well-mixed and qualified forum, giving hope for
enriching presentations and fruitful discussions. Let's live up to these expecta-
tions!
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Corporate Criminal Liability:
An Introduction and Comparative Survey

John C. Coffee, Jr., New York

Introduction

During the last decade, the long-standing international debate over corporate
criminal liability has shifted dramatically - from a controversy over whether it
should exist at all to a dialogue about how it should be defined and structured.
Once, Western legal systems could be placed on a continuum that ranged from the
French position that guilt was personal, and never vicarious, to the American posi-
tion that corporate liability was necessary because complex organizations could
engage in criminality that was beyond the responsibility (or knowledge) of any
single individual. Since the mid-1980s, a significant convergence has occurred
that has shrunk the distance between these positions. On the surface, Western le-
gal systems today differ chiefly as to the level of the corporate agents whose con-
duct can be imputed to their corporation so as to create corporate criminal liabil-
ity. For example, in the United States (both on the federal level and in some
states), the law continues to be that any actor (whether a corporate employee, offi-
cer or agent) who acts within his normal scope of responsibility and violates the
criminal law with an intent to benefit the organization thereby creates liability,
both for himself and his corporate employer. This approach, which will be called
"vicarious corporate liability", follows the usual rules of respondeat superior in
the civil law. In contrast, in the United Kingdom and much of the British Com-
monwealth, an alternative approach has long governed under which only the acts
of certain very high-ranking corporate executives can be attributed to the corpo-
rate for purposes of creating corporate criminal liability. This approach - which
can variously be called "alter ego theory" or "identification theory" - has been the
dominant approach for much of this century. Despite these continuing differences,
however, much has changed. In the United States (at least at the federal level), the
magnitude of the penalty that a convicted corporation faces will largely depend on
its degree of organizational negligence in failing to prevent the criminal behavior.
Similarly, in Canada and Australia, criminal liability, itself, will often depend
upon evidence of organizational negligence. On the continent, The Netherlands
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and Denmark have also seemingly codified a de facto negligence standard that
looks to the sufficiency of corporate monitoring efforts. To be sure, in a minority
of Western legal systems (Germany being the most notable example), the corpora-
tion remains beyond the reach of the criminal law (although other punitive civil
sanctions are typically authorized). But how long this will continue is open to se-
rious doubt.!

From a policy perspective, any discussion of corporate criminal liability must
consider much more than simply the definition of the individual actors whose
conduct can result in criminal liability for the corporation. Among these related
issues, the following stand out and have been recently the subject of extensive
debate:

1. Collective Knowledge

Can information known in part to multiple actors within the corporation, but not
known in full to any one actor, be aggregated and imputed to the corporation for
purposes of corporate criminal liability? For example, suppose a specific crime
requires proof of mens rea (or criminal intent) with regard to three elements (ele-
ments A, B, and C). Assume further that element A is known to officer A, element
B to officer B, and element C to officer C, but officers B and C do not have
knowledge with regard to element A. One important American federal case has
suggested that there can be corporate criminal liability on these facts (although the
scope of that decision is hotly debated by others).2 If corporate criminal liability
can exist in such cases of aggregated knowledge, its rationale has moved beyond
traditional theories of vicarious liability and into a new realm of organizational
liability.

2. The Role of Due Diligence: Is It an Affirmative Defense,

a Negligence Standard, or What?

U.S. commentators often assert that the role of corporate criminal liability is
chiefly to induce the corporation, as principal, to monitor its agents. Suppose then

1 The effort to harmonize European law has resulted in a directive to member states from the
Council of Europe to consider enactment of corporate criminal liability or some non-
criminal alternative that would similarly yield appropriate deterrence. See "Liability of en-
terprises for offences," Recommendation No. R (88) 18 adopted by the Committee of Min-
isters of the Council of Europe on 20 October of 1988 (discussed infra at page 35 and note
66).

2 See United States v. Bank of New England, 821 F.2d 844 (1st Cir.), cert. denied, 484 U.S.
843. This case is discussed infra in the text and notes 44-52.
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that the corporation does so - and diligently -, but still a crime occurs because of
actions by an agent that may have been at least partially motivated by the agent's
own interests. Of what relevance is this diligent monitoring by the corporation?
Should it give the corporation an affirmative legal defense? Or, should the prose-
cution bear the burden of proving that the corporation negligently failed to moni-
tor its agents reasonably? Alternatively, should corporate monitoring efforts be no
more than a sentencing consideration that can mitigate the penalty but not avert
criminal liability?

It must be emphasized that such an affirmative defense is not recognized by the
United States today (although a number of commentators have urged that it be
adopted). Instead, United States law (at least at the federal level) creates a strong
incentive for such monitoring by the corporate employer by gearing the criminal
fine to whether the corporation has engaged in such monitoring. That is, if the
defendant corporation has adopted and implemented an effective compliance plan
designed to prevent and detect corporate wrongdoing (and no other aggravating
factors are present), then under the United States Sentencing Commission's
Guidelines that apply at all sentencing in federal court, the corporation's criminal
sentence (which will, of course, principally be a fine) will be presumptively re-
duced by as much as 90 % - depending on the degree to which the corporation
cooperates in its own prosecution.3 The elaborate seven factor test for an "ef-
fective program to prevent and detect violations of law" (which is set forth in Ex-
hibit A hereto) has become in reality the operative definition in the United States
of organizational negligence. Even when such a compliance plan is adopted, the
corporation may still be convicted, but its penalty will likely be nominal if it has
adopted and followed specified compliance and monitoring safeguards (which are
set forth in Exhibit A).

Interestingly, a degree of functional equivalence between the U.S. system of vi-
carious liability and the British system of alter ego liability becomes discernible
once one further feature of the American system is noted: the very substantial
sentencing credit that the corporation receives for an effective compliance plan

3 It needs to be clarified that two different sentencing credits must be earned before the fine
will be presumptively reduced by as much as 90 %: (1) the credit for an "effective" com-
pliance plan (which alas did not work in the instant case), and (2) a separate credit for self-
reporting which must occur prior to the point that the authorities are "hot on the trail" of
the defendant. The requirements for an "effective program to prevent and detect violations
of law" are specified in U.S. Sentencing Guidelines Manual, Chp. 8, § 8A1.2, application
note 3(k) (1998) (defining an "effective" compliance plan and specifying seven factors).
For a brief review, see Note, The Role of Corporate Compliance Program in Determining
Corporate Liability: A Suggested Approach, 96 Colum.L.Rev. 1252 (1996).
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under U.S. law is not available if a member of the corporation's senior manage-
ment group participated in or tolerated the criminal behavior. Hence, it seems
roughly accurate to generalize that, while in the United Kingdom only high level
officials can create corporate liability, in the U.S. only high level officials can
engage in conduct that results in high financial penalties. Of course, this statement
as to U.S. law is only accurate if the corporation has adopted an effective compli-
ance plan (as most publicly-held corporations in the United States have attempted
to do). In the absence of an effective compliance plan, corporations in the United
States will face substantial criminal liability for misconduct by even low-level
agents.

This claim that there is more in common between many contemporary Western
legal systems on the issue of corporate criminal liability than initially meets the
eye is subject, however, to one critical qualification: substantially similar systems
may still give rise to very different incentives on the part of potential defendants.
For example, consider again the differences between British and U.S. law. Be-
cause U.S. law clearly creates a corporate obligation to monitor the corporation's
agents (and holds out significant sentencing concessions to encourage such moni-
toring), it may deter misconduct that British law (or the law of any other "alter
ego" jurisdiction) invites. Indeed, British "identification theory" may even create
an incentive for superiors not to monitor, because knowledge can create liability
(while ignorance is bliss). Thus, the real difference is that, from the ex ante per-
spective of the economist, U.S. law seeks to minimize organizational misconduct
by encouraging monitoring, while legal regimes based on identification theory
make no such effort and indeed may discourage monitoring.

3. Perverse Effects

Although corporate criminal liability is intended to deter corporate misbehavior,
some commentators believe it creates a disincentive for the corporation to detect
past wrongdoing by its officers or agents - because such wrongdoing will result in
automatic liability for the corporation. This thesis, which will be called the
"perverse effects thesis", has become popular within the field of law and econom-
ics in the United States,* and is cited as a justification for why the prosecution

4 There is a sizeable and growing "law and economic" literature in the United States that
believes corporate criminal liability is unjustified. See Khanna, Corporate Criminal Liabil-
ity: What Purpose Does It Serve? 109 Harv.L.Rev. 1477 (1996); Parker, Doctrine for De-
struction: The Case of Corporate Criminal Liability, 17 Managerial and Decision Econom-
ics 381 (1996). This survey will not attempt to respond to these articles, because they have
not yet discernibly influenced any U.S. court or agency.
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should bear the burden of proving negligence, or a failure of care, by the corpora-
tion in monitoring its employees and agents.

This survey memorandum will examine each of these general topics in succession.
Initially, however, Part I will survey the historical development (with a primary
focus on this century) of corporate criminal liability and then will examine recent
developments in the major Western legal systems. Part IT will focus on the debate
over particular elements in a theory of corporate criminal liability and will review
the policy debate.

PartI: A Brief Look at History

As of the early 16th and 17th centuries, the consensus of commentators agreed
that corporations could not be held criminally liable. Lord Holt wrote simply and
decisively in 1701 that a "corporation is not indictable, but the particular members
of it are."> As this author has detailed elsewhere, there were at least four signifi-
cant obstacles at that point to the recognition of corporate criminal liability:

- It was difficult for courts to attribute acts by individuals to a juristic fiction,
the corporation.

- Corporations, being soulless, did not seem capable of moral blameworthiness
to an age still dominated by religious convictions and morality.

- The ultra vires doctrine seemingly denied corporations the power to commit
crimes, because their powers were strictly limited by their charters; and

- The corporation did not fit well within the then existing system of criminal
procedure, which depended on the defendant to plead before the court (and
usually confess).6

Gradually, these obstacles gave way - at least partially. The first step was the im-
position of criminal liability in cases involving nonfeasance by quasi-public bod-
ies (such as cities or municipal bodies) that resulted in public nuisances. For ex-
ample, the failure to maintain a bridge or a road might result in such a finding of

5  Anonymous Case (No. 935), 88 Eng.Rep. 1518, 1518 (K.B. 1701). Although this decision
does not truly state its rationale, it has been widely cited and relied upon by commentators
no less eminent than Blackstone. For the fullest treatment of the development of English
corporate criminal liability, see L.H. Leigh, The criminal liability of corporations in Eng-
lish law, London 1969.

6  For a fuller discussion of these problems, see Coffee, Corporate Criminal Responsibility,
in: S. Kadish (ed.) Encyclopaedia of Crime and Justice, vol. 1, New York 1983, at 253.
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public nuisance. As these operations were gradually moved into the hands of
commercial corporations, the same principles were carried over - at least with re-
gard to public nuisance offenses. Doctrinally, these cases presented less difficulty
for the courts of the time to accept because no individual agent was responsible
for the obligation to prevent a public nuisance from continuing, and hence there
was no imputation of liability or guilt from the individual agent to the corporation.

By the mid-19th century, courts began to generalize and extend corporate criminal
liability from the limited context of public nuisance offense to the broader context
of all offenses that did not require proof of criminal intent. The driving force be-
hind this process seems to have been the appearance of the railroad, which dis-
rupted the social equilibrium, caused accidents, killed livestock, and resulted in
innumerable petty transgressions which inevitably found their way into the courts.
In 1846, the Queen's Bench ruled in the case of The Queen v. Great North of Eng-
land Railway Co.,7 that corporations could be criminally liable for acts of misfea-
sance. American courts reached similar results extending the scope of corporate
liability from nonfeasance to misfeasance within a decade.® But, at this point, the
subsequent behavior and positions of U.S. and British courts diverged dra-
matically.

1. The U.S. Experience

The principal barrier to the growth of corporate criminal liability was the sense of
early courts and commentators that a corporation could not be held liable for a
crime that required proof of intent. To most European courts, this remained an
insurmountable barrier until only very recently. But in the United States, which
had earlier lagged behind the United Kingdom, this barrier was crossed in 1909 in
the U.S. Supreme Court's decision in New York Central & Hudson River Railroad
Co. v. United States.? Two facts are important to understand about this case: First,
the statute involved (the Elkins Act) clearly and specifically intended to impose
liability on corporations and expressly stated that the acts of officers, agents and
employees of a common carrier were to be deemed the acts of the carrier, itself.
Thus, the legal issue in New York Central was the constitutionality of that provi-
sion. Second, because railroad regulation had been at the heart of a turbulent po-
litical debate in the United States throughout the Progressive Era, the Supreme

7 115 Eng.Rep. 1294 (Q.B. 1846).

8 The early history of American corporate criminal liability is well treated in Elkins, Corpo-
rations and the Criminal Law: An Unusual Alliance, 65 Ky.L.J. 73 (1976).

9 212 U.S. 481 (1909).
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Court was familiar with, and indeed explicitly endorsed, the policy argument that
the statute's intent to preclude rebates by railroads to preferred shippers would
have been frustrated unless corporation could be held criminally accountable.
Hence, to deny corporate criminal liability was in its view to deny the legislature
power to forbid railroad rebates, which was a central aim of legislatures in this
reform-minded era.

In this light, it might have been possible to limit the application of New York Cen-
tral to those statutes that unequivocally expressed a desire to impose criminal li-
ability on corporations and expressly imputed the agent's conduct to the principal.
But American courts did not so limit the decision in New York Central. Rather,
federal courts in the United States read New York Central expansively to apply to
all crimes, at least where the agent acted within his normal scope of responsibility
and had the intent to benefit the corporation at least in part. Thus, even in cases
involving specific intent crimes, federal courts in the United States have upheld
corporate liability, and they have generally refused to consider evidence that cor-
porate bylaws or policy forbade the crime, or denied authority to corporate offi-
cers to engage in the crime.10 In short, the answer of U.S. courts to the claim that
corporations lacked the requisite intent to commit a crime (and particularly a
crime of specific intent) was that because the legislature created the corporation, it
had the right to deem the corporation to have the capacity to hold whatever intent
was required for the crime.!!

2. The Experience in the United Kingdom

British courts (unlike most of their European brethren of this era) also have found
the corporation capable of committing crimes of intent, but they have done so
without explicitly imputing the conduct of the agent to the principal (which is the
essence of vicarious liability). In contrast to the general American rule (at the fed-
eral level) of vicarious liability, British courts developed the alternative doctrine
of "identification", which equated the corporation with certain high-ranking per-
sonnel who acted on its behalf. The difference seems highly formalistic: one did
not impute liability from agent to principal; rather, one decided that agent and
principal were the same person. When these high-ranking agents engaged in the
requisite elements of a crime with the requisite intent, then the corporation would
also be held criminally liable. As in the case of the American rule, it would also be

10  See United States v. Hilton Hotels Corp., 467 F.2d 1000 (9th Cir. 1992).
11 See United States v. MacAndrews & Forbes Co., 149 F.823, 835 (S.D.N.Y. 1906).
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necessary that these agents acted within the scope of their normal employment
and with the intent to benefit the corporation. Still, even if an intellectual ration-
alization, this approach spared British courts the distasteful prospect of holding an
entity criminally liable for the acts of its agents by instead identifying the "di-
recting mind" of the corporation with its senior-most officers. From a legal realist
perspective, this formalism permitted British courts to engage in a doctrinal leap
from which they otherwise would have pulled back.

The classic statement of this rationale was given in a non-criminal case, but its

language has been frequently quoted in criminal decisions. In H.L. Bolton (En-

gineering) Co. v. T.J. Graham & Sons, Ltd.,\? Lord Justice Denning wrote:
"A company may in many ways be likened to a human body. It has a brain and
nerve centre which controls what it does. It also has hands which hold the tools and
act in accordance with direction from the centre. Some of the people in the company
are mere servants and who are nothing more than hands to do the work and cannot
be said to represent the mind or will. Others are directors and managers who repre-
sent the directing mind and will of the company, and control what it does. The state

of mind of these managers is the state of mind of the company and is treated by the
law as such." (emphasis added)

In 1971, the House of Lords explicitly adopted this approach in the most impor-
tant British decision on corporate criminal liability, Tesco Supermarkets, Ltd. v.
Nattrass,3 which stated:
"Normally the board of directors, the managing director and perhaps other superior
officers of a company carry out the functions of management and speak and act as

the company. Their subordinates do not. They carry out orders from above and it can
make no difference that they are given some measure of discretion."!4

The Tesco Supermarkets decision can be criticized (and has been) on a variety of
levels. It may be a shallow theory of organizational behavior to believe that only
the top of the organization makes decisions. In the modern decentralized firm,
with operations spanning continents and a range of markets, decisions about
whether or not to obey the criminal law may be made at all levels. For example,
while at the time of the Tesco Supermarkets decision, environmental crime was
not a major area of judicial concern, today it is evident that environmental crimi-
nal violations will occur principally (and perhaps only) at the middle to lower
management levels. Chief executive officers simply are not organizationally posi-

12 1Q.B. 159, 172 (C.A. 1956).
13 1972 App.Cas. 153 (1971).
14 Ibid. at 171.
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tioned to make fast-paced decisions as to whether to pollute local streams or wa-
terways, or release pollutants into the air, or otherwise violate environmental rules
or regulations. Although lower level officials can be criminally prosecuted as in-
dividuals, it remains indeterminate who can pressure them more - the corporation
or the state - if the corporation is not criminally liable, itself, for the resulting mis-
conduct. That is, the risk of criminal prosecution may be more remote and less
certain (and even potentially lesser in magnitude) than the risk of employment
termination to a middle level official or plant manager (which risk he may plainly
face if he does not violate certain regulatory laws to benefit the corporation). The
mid-career or older official may accurately perceive that he will not be employ-
able elsewhere if he is fired by his corporation. Hence, even if a criminal sentence
is a greater, more potent sanction, it is less certain of application, whereas corpo-
rate detection of the official's failure to follow explicit or implicit directions is
virtually certain. Moreover, the corporate can quietly signal its preferences - and
the likely consequences if they are not honored. Hence, with regard to some
crimes (of which environmental and regulatory violations supply the paradigm),
modern courts may be in the same position in which the U.S. Supreme Court saw
itself in the New York Central case: the statute cannot be effectively enforced ab-
sent corporate liability.

Even if these abstract reasons about why corporate criminal liability should ex-
tend to at least the level of the middle and junior corporate officers are not ac-
cepted, it is still clear that Tesco Supermarkets decision imposed an extremely
restrictive standard that went no lower than the "superior officers" of the corpora-
tion and may even have stopped at the chief executive level. Even in the common
law system, this test has proved too rigorous for most subsequent commentators
and legislative bodies. In 1989, the Law Commission for England and Wales pro-
posed a statutory test that may marginally expand the scope of persons whose
conduct can create corporate criminal liability:

"'Controlling officer' of a corporation means a person participating in the control of

the corporation in the capacity of a director, manager, secretary or other similar offi-
cer (whether or not he was, or was validly, appointed in any such office)."!3

Although it is debatable whether this 1989 proposal would have any material im-
pact on the U.K. standard for corporate liability, it seems clear that, in the absence
of some change, corporations in the U.K. are unlikely to be convicted of serious
felonies even when even gross organizational negligence can be shown. One ex-

15 See Law Commission for England & Wales, Criminal Law: A Criminal Code for England
and Wales, Report No. 177, at 30 (1989).
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pert has estimated that to date there have been only two recorded convictions of a
corporation for manslaughter in the U.K.16 Nonetheless, the English position may
not be as static as this data suggests. A 1996 Law Commission Report has pro-
posed the enactment of a new separate offense, called "corporate killing", which
would constitute an additional offense independent and apart from the traditional
crime of manslaughter (for which a corporation could still be convicted under the
principles established in Tesco Supermarkets). As proposed, corporate liability
would exist under the following standard:

"(1) A corporation would be guilty of corporate killing if -

(a) management failure by the corporation is the cause of or one of the causes
of a person's death; and

(b) that failure constitutes conduct falling far below what can reasonably be
expected of the corporation in the circumstances."1?

This formula seems to propose a gross negligence standard, but surprisingly the
critical term "management failure" is not defined, except by a backhanded state-
ment, elsewhere in the draft, which reads as follows:

"2 (a) There is management failure by the company if the way in which its activities

are managed or organized fails to ensure the health and safety of persons employed
in or affected by those activities."!8

Conceivably, this standard, if adopted, could make the corporation a virtual in-
surer under pain of criminal liability for any accidental killing. In any event, this
1996 proposal by the Law Commission suggests a high degree of cognitive disso-
nance within the British legal community; on the one hand, the prevailing legal
rule on corporate criminal liability is understood to be very narrow and, on the
other hand, the appropriate legal standard proposed by the leading law reform
group is extremely broad.

16  This estimate has been made by Professor Celia Wells, who cites the cases of R v. Kite
(1994) and R v. Jackson Transport (Ossett) Ltd. (1996). See Wells, A New Offence of
Corporate Killing - the English Law Commission's Proposals (p. 119). In another, much
publicized case involving the Herald of Free Enterprise disaster in which an ocean-going
ferry capsized, killing 188 persons, the prosecution was dismissed, based largely on the
Tesco Supermarkets precedent, before the prosecution had even presented all its evidence.
See P&O European Ferries (Dover) Ltd.

17  See Law Commission, Involuntary Manslaughter, Report 237 (1996) at 5.1 Draft Involun-
tary Homicide Bill, Clause 4.

18  Ibid.
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3. The Commonwealth Experience

Several Commonwealth countries have endorsed the Tesco Supermarkets theory
of identification, but then significantly expanded its scope of application. Most
notably, the Supreme Court of Canada has agreed with the Tesco court that a "di-
recting mind" of the corporation can be identified, but then rejected the idea that a
corporation has a single directing mind, which holds and wields centralized au-
thority. Instead, it observed in Canadian Dredge & Dock v. R.,1? that:
"[A] corporation may... have more than one directing mind. This must be particu-
larly so in a country such as Canada where corporate operations are frequently geo-
graphically widespread. The transportation companies, for example, must of neces-
sity operate by the delegation and sub-delegation of authority from the corporate
center; by the division and subdivision of the corporate brain; and by decentralizing
by delegation the guiding forces in the corporate undertaking. The application of the
identification rule in 7esco may not accord with the realities of life in our country,

however appropriate we may find to be the enunciation of the abstract principles of
law there made."20

Two years after Canadian Dredge, the Law Reform Commission of Canada in
1987 recommended the adoption of a much broadened definition of the "directing
mind" concept for purposes of intentional crimes. In its view, the persons whose
conduct could create corporate liability were those "with authority over the formu-
lation or implementation of corporate policy".2! Under this expanded definition, a
plant or division manager could seemingly create corporate liability for many op-
erational crimes (e.g., environmental or work safety violations or other regulatory
crimes).

Australia and New Zealand have also followed Tesco Supermarkets on the com-
mon law level,22 but Australia has adopted a radical legislative departure from it.
The Australian Criminal Code Act, 1995, enacted a special provision on corporate
criminal liability (Part 2.5 - Corporate Criminal Responsibility), which attributes
the physical conduct of an agent, employee, or officer to the corporation.?3 In ad-
dition, for mens rea crimes, the fault requirement of the criminal law is deemed
satisfied if the corporation "expressly, tacitly or impliedly authorized or permitted

19 [1985]1S.C.R. 662 (Can.).
20  Ibid. at 693.

21 Law Reform Commission of Canada, Recodifying Criminal Law, Report No. 31 (1987)
at 26.

22 See Hamilton v. Whitehead, 166 C.L.R. 121, 127 (1988) (Aust.); Nordik Indus. Ltd. v.
Regional Controller of Inland Revenue, [1976] 1 N.Z.L.R. 194, 199 (Sup.Ct. 1975).

23 See Criminal Code Act, 1975, Part 2.5, s. 12.2.
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the commission of the offense".24 This concept of tacit acquiescence opens up all
the original issues of who within the corporation can "authorize" or "permit" cor-
porate crime. But, here, in its most innovative provision, the Australian Criminal
Code provides that such authorization or permission can be shown by any of the
following means:

"(a) proving that the body corporate's board of directors intentionally, knowingly or

recklessly carried out the relevant conduct, or expressly, tacitly or impliedly
authorized or permitted the commission of the offence; or

(b) proving that a high managerial agent of the body corporate intentionally, know-
ingly or recklessly engaged in the relevant conduct, or expressly, tacitly or im-
pliedly authorized or permitted the commission of the offence; or

(c) proving that a corporate culture existed within the body corporate that directed,
encouraged, tolerated or led to noncompliance with the relevant provision; or

(d) proving that the body corporate failed to create and maintain a corporate cul-
ture that require compliance with the relevant provision."2>

The concept of "corporate culture" is, of course, inherently ambiguous, but Sec-
tion 12.3(4) of the Australian Criminal Code provides some guidance as to how
the above subparagraphs (c) and (d) are to be interpreted:

"(3) Factors relevant to the application of paragraph (2)(c) or (d) include:

(a) whether authority to commit an offence of the same or a similar character
had been given by a high managerial agent of the body corporate; and

(b) whether the employee, agent or officer of the body corporate who com-
mitted the offence believed on reasonable grounds, or entertained a rea-
sonable expectation, that a high managerial agent of the body corporate
would have authorized or permitted the commission of the offence."26

In short, even if a low-level agent was not authorized to commit the crime, it is
sufficient, that he had a "reasonable expectation" that he would have been permit-
ted to engage in the crime by a superior who is a "high managerial agent." Pre-
sumably, this "expectation" standard looks to past statements or behavior by that
senior official. Unlike even the American rule of vicarious liability, the Australian
Model Code would seemingly permit the imposition of criminal liability upon the
corporation where the agent acted without sufficient mens rea, but the corporation
had a "corporate culture ... that ... encouraged, tolerated or led to non-compli-
ance". Effectively, despite the inherent ambiguity in the concept of corporate cul-

24 Ibid. ats. 12.3(1).
25 Ibid. ats. 12.3(2).
26 Ibid. ats. 12.3(4).
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ture, this seems a negligence standard in terms of whether the corporation took
appropriate precautions to minimize the risk of the crime. Thus, the corporation
would not be strictly liable (as it is in the United States) for the agent's miscon-
duct, but it could have liability for negligent or non-knowing conduct by the agent
(whereas it might not have such liability in the United States).

Such a negligence based system approximates the results that a number of Ameri-
can states have reached. Although vicarious corporate criminal liability applies at
the federal level in the United States, many American states have adopted the
American Law Institute's Model Penal Code, which in most cases holds a corpora-
tion criminally liable for the conduct of its board of directors or any "high mana-
gerial agent" acting on behalf of the corporation.?’ This formulation does not seek
to identify any "directing mind," but it defines a "high managerial agent" as an
officer or any other agent "having duties of such responsibility that his conduct
may fairly be assumed to represent the policy of the corporation ..."28 The "high
managerial agent" need not direct or command the crime; rather, it is sufficient in
most cases that he or the board "recklessly tolerated" the offense. Although "reck-
lessly tolerated" can be distinguished from ordinary negligence, it is far from clear
that American state courts have done so. Either, as a common law matter in some
states (which have not codified the Model Penal Code), or as a construction of the
Model Penal Code Provision (in those state that have codified it), these courts
have permitted the jury to consider whether management "tolerated" the criminal
activity.29

4. Continental Europe: Divergent Approaches

The Netherlands. The Netherlands probably comes the closest among European
nations to approximating the American rule of vicarious liability. With the enact-
ment of art. 51 of the Dutch Criminal Code in 1976, criminal charges may be
brought against corporations for apparently any crime. In principle, if it was
within the corporation's power to determine whether an employee did the particu-
lar act and if the corporation accepted the act or the benefits that flowed from the

27 A.L.I Model Penal Code, § 2.07 (Proposed Official Draft 1962). See, e.g., N.Y. Penal
Law § 20.20 (1994).

28  Ibid. at § 2.07 (4) (c).

29 See, e.g., State v. Christy Pontiac-GMC Inc., 354 N.W.2d 17, 19-20 (Minn. 1984); see also
Commonwealth v. Beneficial Financial Co., 275 N.E.2d 33, 72-74 (Mass. 1971).
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act, then corporate liability follows.30 These references to "power" and "accept-
ance" have led Dutch courts to analyze the style of institutional decision-making
within the organization and determine whether it was deficient. For example, in
1987, a Dutch hospital was prosecuted and convicted for negligent homicide
where out-of-date anesthetic equipment contributed to the death.3! The court em-
phasized the inadequacies in the corporate entity's system of supervision and con-
trol. Again, this approach seems to reflect a negligence standard not that different
from Australia's.

In this regard, Dutch law is dramatically different than that of the U.K. in that
Dutch law both (1) rejects the "identification" or "directing mind" concept, and (2)
accepts the "collective knowledge" or "aggregation" approach under which the
knowledge of multiple individuals can be aggregated to establish corporate guilt,
even though no single individual possessed the requisite mens rea for individual
liability.32

Germany. In contrast to the Netherlands, Germany has probably the most skepti-
cal and restrictive view on corporate criminal liability of the principal European
nations. Generally, liability is imposed on the corporation by governmental au-
thorities only for administrative offenses.33 Whether such penalties should be con-
sidered criminal in nature or only morally neutral administrative penalties has
been much debated. The German system of administrative penalties - known as
"Ordnungswidrigkeiten" - enables both administrative agencies and criminal
courts to impose administrative fines (GeldbuBlen) both on natural persons and
corporations.34 Because these penalties are successors to an earlier and decrimi-
nalized system (Ubertretungen) for fining largely petty offenses, they appear not
to be perceived (either by the defendant or the public) as criminal sanctions even
when imposed by criminal courts.

30 S. Field/N. Jong, Corporate Liability and Manslaughter: Should we be going Dutch? 1991
Crim.L.Rev. 156.

31 Ibid. at 164-165 (citing Rechtbank Leeuwarden, December 23, 1987, partially reported at
1988 Nederlandse Jurisprudentie 1981).

32 Ibid. at 133 (citing ATO, Hoge Raad de Nederlanden, January 27, 1951, 1952 Nederlandse
Jurisprudentie 474).

33 L.H. Leigh, The Criminal Liability of Corporations and other Groups: A Comparative
View, 80 Mich.L.Rev. 1508, 1522-1523 (1982).

34  This discussion is largely based on Stessens, Corporate Criminal Liability: A Comparative
Perspective, 43 Int'l & Comp.L.Q. 493 (1994).
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Although high fines can be imposed under the German system, § 30 of the Ord-
nungswidrigkeitengesetz (OWiG) limits the class of natural persons whose acts
may make the corporation liable. Liability is basically limited to instances in
which the corporation's legal representatives or directors have acted. However,
negligence, including a failure to monitor by the board, may be deemed action by
that corporate organ. Hence, the failure by an officer who falls within the scope of
§ 30 OWiG or by the board to supervise adequately a low-level "rogue" emplo-
yee, who is himself outside the scope of § 30, can apparently amount to a requisite
failure to monitor that triggers corporate liability. Thus, while the German system
seems on its statutory face to resemble British "identification" theory, its actual
operation may more closely resemble the negligence system of Australia or the
American states. But, it is at most a quasi-criminal system of sanctioning.

France. The 1992 adoption of the Nouveau Code Pénal in France (effective as of
1994) marked a major revision of that country's position on corporate criminal
liability.35 Since 1810 and the passage of the Napoleonic Code, French law had
repudiated the idea that corporations, as legal fictions, could be criminally liable.
Indeed, the French position that, because guilt was personal, not vicarious, corpo-
rations could not be criminally liable had long dominated Europe (and still seems
the dominant rationale in nearby Belgium). The traditional maxim "societas delin-
quere non potest" (or literally, "corporations cannot commit crimes") has now
been abandoned in principle by France.

But whether it has been abandoned in practice is more debatable. Under art. 121-2
of the Nouveau Code, legal entities - or "personnes morales" - may be held liable
for crimes along with natural persons. However, two qualifications must be im-
mediately noted: First, there is no general principle of entity liability in the Nou-
veau Code; entities are criminally liable only when the provision defining the of-
fense explicitly declares the provision applicable to entities. Second, under
art. 121-2, conduct by an officer or corporate organ generally (but not always) is a
prerequisite to entity liability. Unauthorized or "rogue" conduct by an employee
does not lead to entity liability,3¢ but, under some limited circumstances, omis-
sions and failures to supervise by senior managers can lead to entity liability.37

35 L. Orland/C. Cachera, Corporate Crime and Punishment in France: Criminal Responsi-
bility of Legal Entities (Personnes Morales) Under the New French Criminal Code (Nou-
veau Code Pénal), 11 Conn.J.Int'l L. 111 (1995).

36  See Circular of May 14, 1993, at 147-149; Orland/Cachera (note 35) at 124.
37  Circular (note 36) at 147.
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It remains too early to assess how these provisions will work out. Some commen-
tators have feared that only conduct by senior officers will be permitted to trigger
corporate liability, thereby making the French position extremely conservative
(and indeed as restrictive as the British "directing mind" approach).38 Others have
viewed the French approach as more advanced and expansive than even the tradi-
tional American model.3° But at present, it is difficult to predict (1) the level of
managerial involvement necessary to trigger corporate liability in France; (2) the
significance of collective knowledge within the organization; and (3) the possibil-
ity that due diligence (or more generally, an absence of negligence) will constitute
an affirmative defense.

Other European Countries. Denmark is probably the European country with the
longest experience with corporate criminal liability under a negligence standard.
Since 1926, criminal liability for corporations and other legal persons has been
recognized, and prosecutions for manslaughter have occurred. A negligence stan-
dard seems to be the prevailing rule, and some cases have also upheld prosecu-
tions of controlling shareholders for corporate misconduct - apparently simply on
a theory of vicarious liability.40

Since the early 1980s, Portugal has drawn a distinction between "nuclear" crimi-
nal liability and "secondary criminal liability." In the latter context - consisting
largely of economic crimes and environmental offenses - corporate criminal liabil-
ity is recognized and enforced. Apparently, the conduct of any agent who acts in
the corporation's name can be imputed to the corporation.*!

5. The Asian Experience

Both China and Japan recognize corporate criminal liability in principle, but em-
ploy it infrequently in practice. Because China has only recently authorized pri-
vate corporations, its criminal code speaks instead of the criminal liability of the
"danwei" which term translates as "working unit" and referred to organization that
predated the current privatization experience. Still, there is apparently little doubt

38 See Stessens (note 34) at 507 (describing the Nouveau Code as "the most restrictive model
of the jurisdictions researched").

39  See Orland/Cachera (note 35) at 126.

40 This summary is based on the comments of Professor Gorm Toftegaard Nielsen in this
volume, p. 189.

41 See T. Serra, Establishing a Basis for Criminal Responsibility of Collective Entities, in
this volume, p. 203.
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that the term extends to both private corporations and partnerships.4? In 1993,
China enacted a new Company Law, which explicitly creates criminal liability for
private companies, but appears to be focused primarily on securities fraud of-
fenses.*3

Part II: The Policy Debate: What Should Be the Elements
of an Optimal Theory of Corporate Criminal Liability?

Much commentary has recently focused on three issues: (1) the collective knowl-
edge or "aggregation" issue; (2) the alleged desirability of a defense of adequate
care or non-negligence; and (3) the alleged "perverse effects" of existing rules on
corporate liability. Each is reviewed below.

1. The Collective Knowledge Issue

The leading U.S. case, United States v. Bank of New England,** involved a money
laundering effort by an individual who wished to withdraw substantial sums from
an account without triggering any obligation for the bank to file reports (known as
Currency Transaction Reports - CTRs) with the U.S. Treasury Department. CTRs
are required to be filed for any cash withdrawal greater than $10,000. Hoping the
evade this notice to the Treasury, the individual simultaneously presented a series
of checks, each made out for less than $10,000, but collectively totaling well over
that amount. The Bank's defense was that it had not acted "willfully" to violate the
law, because under the Currency Transaction Reporting Act "willfulness" required
(1) the defendant's knowledge of the reporting requirement, and (2) a specific in-
tent to commit the crime. At trial, the district court instructed the jury that "the
knowledge of individual employees acting within the scope of their employment
is imputed to the Bank."45 Thus, it added, if any individual employee knew that
the tendering of multiple checks on the same day would require the filing of a
CTR, the bank would be deemed to know this as will. In fact, certain bank em-
ployees - their internal lawyers - were aware of this requirement, although none of
the tellers were. On appeal, the defendant Bank contended that the collective
knowledge instruction that had been given the jury effectively held it liable for

42 See V.Ch. Yang, Corporate Crime: State-Owned Enterprises in China, 6 Crim.L.Forum
143, 146-147 (1995).

43  1Ibid. at 155-157.
44 821 F.2d 844 (1st Cir.), cert. denied, 484 U.S. 843 (1987).
45 Ibid. at 855 (quoting the trial court instruction).
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"negligently maintaining a poor communication network that prevented the con-
solidation of information held by its various employees".#6 Nonetheless, the
appellate court upheld the conviction, ruling that corporations must accept respon-
sibility for employees' knowledge, because any other rule would allow corpora-
tion to compartmentalize information and thereby evade criminal liability.47
Hence, it found the trial court instruction "not only proper, but necessary".43

The Bank of New England decision remains controversial even within the United
States, and some have argued that on a close construction of its facts it is better
read as a case involving willful avoidance of knowledge.#® For present purposes,
it is not necessary or important to dwell further on the facts of Bank of New Eng-
land, but the debate over its scope frames the two most likely options for a mod-
ern criminal code provision on corporate intent and knowledge:

Option One: The corporation has liability for all knowledge acquired by agents or

employees acting within the scope of their employment and seeking to benefit the
corporations;> or

Option Two: The corporation will have knowledge imputed to it that it has deliber-
ately sought to insulate itself from receiving; this is the corollary of the standard
"willful blindness" charge that is given in criminal trials when an individual deliber-
ately avoids learning a potentially culpable fact (such as, for example, whether a
suitcase contains cocaine).

The case for the second option is that it is consistent with statutes that require
proof of purpose, specific intent, or knowledge, whereas a simple "collective
knowledge" instruction tends to reduce the mens rea level specified in the statute
down to the level of negligence. Conversely, the case for the first option is that the
search for culpability in the case of the corporation may be thought a futile search
for the "ghost in the machine". Negligence may be the only standard that is mean-
ingful. This debate will no doubt continue.

2. Intent

Many statutes require proof not only of knowledge, but also of some level of in-
tent (frequently, U.S. statutes require a "willful" intent or state that the act must

46  Ibid. at 856.
47 1Ibid. at 856.
48 Ibid. at 856.

49 See Th. Hagemann/J. Grinstein, The Mythology of Aggregate Corporate Knowledge: A
Deconstruction, 65 Geo.Wash.L.Rev. 210 (1997).

50 This would exclude knowledge acquired by what agency law calls "adverse agents" (for
example, co-conspirators seeking to defraud the bank).
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have been done "willfully"). Some U.S. courts have deemed this specific intent
requirement to require that at least one agent of the corporation have had the req-
uisite specific intent.5! Conversely, in the Bank of New England case, the First
Circuit Court of Appeals found the willfulness requirement in that statute satisfied
because of the "flagrant indifference to [the bank's] obligations imposed by the ...
Act".32 This is a holding distinct from its collective knowledge holding and was
based on evidence of deliberate inattention by corporate superiors to monitoring
problems that were foreseeable.

3. The Relevance of Corporate Monitoring and Compliance

Under the vicarious liability regime in the United State's federal courts, the use of
compliance programs will not shield the corporation from criminal liability>3 (al-
though their use will greatly reduce the financial penalty that is imposed, at least
in the absence of other aggravating factors). Stating or publishing instructions and
policies that bar the conduct also does not protect the corporation from criminal
responsibility.54 One early case, however, has found that elaborate compliance
efforts could suffice to rebut a statutory requirement of willfulness, at least where
the low-level employees who engaged in the conduct were unaware that they were
violating a judicial order.

In contrast to the American federal rule, the A.L.I. Model Penal Code, which ap-
plies in a number of American states, generally requires that the conduct be au-
thorized, requested, performed, or "recklessly tolerated" by "a high managerial
agent".>> Such language plainly makes compliance efforts relevant, but the in-
volvement of any "high managerial agent" in authorizing, performing, or request-
ing unlawful conduct would presumably overcome diligent efforts by others to
prevent such conduct. Thus, the aggregate level of corporate monitoring efforts is
not alone decisive.

51 See United States v. LBS Bank - New York, Inc., 757 F.Supp. 496, 501 n.7 (1990).
52 821 F.2d 844, 857.

53 See United States v. Twentieth Century Fox Film Corporation, 882 F.2d 656, 660 (2d Cir.
1989) (corporation's compliance program, however extensive, does not immunize the com-
pany from liability); United States v. Basic Construction Co., 711 F.2d 570, 573 (4th Cir.
1983).

54  See United States v. Beusch, 596 F.2d 871, 878 (9th Cir. 1979).
55 A.L.L. Model Penal Code, § 2.07 (1)(c).
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Due diligence efforts by the corporation have even greater relevance under the
negligence based regimes of Australia and The Netherlands. Even in some of the
"identification" regimes, such as that in Canada, compliance efforts might be rele-
vant to show that unlawful conduct was not permitted or negligently overlooked
by a sufficiently high level officer so as to trigger corporate liability.

4. The Policy Debate: Should Corporate Liability Be Absolute
or Duty-Based?

Given the diversity of legal regimes regarding corporate criminal liability, it may
seem surprising that there has been relatively little policy debate in terms of which
approach works most efficiently to minimize the social costs of corporate crimi-
nality. The debate, however, has recently been joined by the "law and economics"
scholars, who note the following arguments in favor a strict or vicarious liability
regime:S6

1. Only strict vicarious liability will induce the corporation to consider the full social
cost of its actions.

2. A duty-based regime (under which the firm is liable only if it failed to take appro-
priate actions to discourage criminality) may under-deter by allowing the firm to
avoid liability for the full costs of its employees' actions simply by acting "rea-
sonably" or taking "due care".

Still, the trade-offs between vicarious liability and a duty-based regime (e.g., neg-
ligence) are complex and uncertain. Even given the foregoing advantages of strict
liability, some "law and economics" scholars have argued that a duty-based re-
gime has other, greater advantages. While recognizing that "strict liability is
clearly the better regime for inducing firms to sanction culpable agents",>7 Profes-
sors Arlen and Kraakman suggest that a duty based regime, or a mixed version of
the two regimes, produces less perverse effects. Their analysis involves drawing a
basic distinction between "preventive measures" and "policing measures". The
former are measures that deter misconduct by agents without increasing the prob-
ability that the firm will be sanctioned. Typically, these measures operate on an ex
ante basis and consist of the usual screening, accounting, monitoring and record-
keeping measures that inhibit agent misconduct. In contrast, policing measures are
ex post investigative procedures that seek to detect misconduct by agents; they,
therefore, increase the probability that the agent will be sanctioned. Here, the

56 See J. Arlen/R. Kraakman, Controlling Corporate Misconduct: An Analysis of Corporate
Liability Regimes, 72 N.Y.U. L.Rev. 687, 692-700 (1997).

57 Ibid. at 701.
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special problem of a strict liability regime is that by detecting and sanctioning the
agent, the corporation also makes itself vulnerable, because the agent's liability in
a strict liability regime will almost invariably imply that the corporation is also
liable. Hence, because under a strict liability regime policing measures increase
the risk of corporate liability, Arlen and Kraakman argue that this factor makes a
duty-based regime preferable to a strict liability regime. That is, the firm has little
incentive to detect past misconduct by its agents under a strict liability regime
(even if such detection will prevent future misconduct) because detection of cul-
pable agent inherently increases the corporation's potential liability. However,
under a negligence or other duty based regime, policing is not similarly discour-
aged, because detection of agent misconduct tends to evidence the overall strength
of the corporation's monitoring program. Arlen and Kraakman also argue that a
duty-based regime makes the commitment of the corporation to monitoring more
credible. While this can be debated, their view is that the corporation's commit-
ment to monitoring is suspect under a strict liability regime, but is stronger under
a duty-based regime because under the latter the corporation must be able to con-
vince the ultimate fact-finder that it has diligently monitored.

Arlen and Kraakman have also argued that under an optimally designed corporate
liability regime, even criminal misconduct by a high-ranking senior executive
should not necessarily result in corporate liability. Thus, they would similarly find
"identification theory" inefficient because such a system chills the incentive for
the firm to investigate misconduct by high-ranking executives.>® Nonetheless, few
are likely to have confidence in the ability of internal corporate monitoring to de-
tect misconduct at the highest executive levels (where the investigator will nor-
mally be a subordinate of the target of the investigation).

On the practical policy level, it can be doubted that the alleged "perverse effects"
of strict liability are as severe as Arlen and Kraakman allege. Given that strict
liability creates a greater incentive to expend corporate funds on preventive meas-
ures (in order to actually prevent crime, rather than simply appear to have tried
earnestly), the loss from reduced "policing" measures under a strict liability re-
gime would have to be significant in order to make a duty-based system prefer-
able. Here, the American experience with sentencing guidelines may be instruc-
tive. The U.S. Sentencing Guidelines Manual provides that a corporation will
receive a substantial mitigation credit off its fine if it reports criminal misconduct
before the government has detected evidence of the misconduct. This gives an

58 This claim was first made in J. Arlen, The Potentially Perverse Effects of Corporate Crimi-
nal Liability, 23 J.Legal Stud. 833 (1994).
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incentive to detect and report misconduct before the government discovers it. To
date, there have been very few instances of such self-reporting by corporations,
and this may imply that the incentive to "police" (i.e., to detect past misconduct by
officers) is relatively weak, even when large financial rewards are held out for
such behavior. If so, the alleged social loss from chilling policing under a strict
liability regime may be modest at most.

5. The Response of the Philosophers: The Normative Basis
for Corporate Criminal Liability

The last decade has also seen an explosion in the literature on corporate criminal
liability by scholars working primarily from a non-law and economics direction.
Among these writers, Peter French,>® Brent Fisse and John Braithwaite,® Celia
Wells,®! and Meir Dan-Cohen%? stand out, and their common inquiry has been
under what circumstances a corporation merits being subjected to criminal re-
sponsibility. Their common insight has been that organizations for a variety of
reasons cannot be equated with one or more individuals, but are coalitions of often
competing subgroups, each with their distinct and usually conflicting interests. As
a result, the most obvious implication of this school is that the equation between a
corporation and a single "directing mind" is false; organizations are more accu-
rately described as an equilibrium of contending coalitions than as a dominant
group or as a hierarchy of contending subgroups. Much of the doctrinal efforts of
this school has been directed at the development of a consensus definition of cor-
porate blameworthiness.®3 In overview, the upshot of these efforts has been a va-
riety of definitions of "corporate fault" that, from a distance, seemingly resemble a
negligence standard. However, from an internal perspective that respects the need
for continuity in judicial law-making and the strong distaste of courts for major
conceptual discontinuities, the major achievement of these efforts has been a rea-
sonably common definition of fault that respects the classic, binary definition of a
crime as having two elements: actus reus and mens rea. This redefinition of cor-

59 See P.A. French, Collective and Corporate Responsibility (Columbia University Press
1984).

60 B. Fisse/J. Braithwaite, The Allocation of Responsibility for Corporate Crime: Indivi-
dualism, Collectivism and Accountability, 11 Sydney L.Rev. 468 (1988); see also B. Fisse,
Reconstructing Corporate Criminal Law: Deterrence, Retribution Fault, and Sanctions, 56
S.Cal.L.Rev. 1141 (1983).

61 C. Wells, Corporations and Criminal Responsibility, Oxford 1993.

62 M. Dan-Cohen, Rights, Persons and Organizations, Berkeley 1986.

63 For a review of these efforts, see J.A. Quaid, The Assessment of Corporate Criminal Li-
ability on the Basis of Corporate Identity: An Analysis, 43 McGill L.J. 67 (1998).
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poration criminal liability has placed the topic within the possible range of judicial
law-making. Whether these efforts have produced the optimal answer is not the
relevant question; rather, they have sought to redefine the criteria in a way that
permits courts to refashion their answer - just as British courts earlier moved from
a rule of no criminal liability for corporation to a rule justified by "identification
theory." Only time will tell if courts will again accept this invitation to engage in
low-visibility law-making.

6. Implementation Problems

If the trend is toward a broader definition of organizational fault that essentially
resembles a negligence standard, a number of practical problems arise concerning
the implementation of such a standard. In common law legal systems where the
jury is the ultimate fact-finder, a negligence standard broadly expands the issues
that the jury will have to consider and may arguably strain its capacity. That is,
where today a criminal trial focuses on issues relating to the criminal misconduct
(did or did not certain acts occur with the requisite intent?), a negligence standard
opens up the trial to a broader consideration of the corporation's overall monitor-
ing system and conceivably its standards of corporate governance. This both dis-
advantages the prosecution (and entitles the defendant to introduce expert testi-
mony on its monitoring and governance standards) and may overload the jury
(which must expand its focus). Even the identification theory followed in British
courts does require this expanded focus (and in fact the issue of the identity of the
"directing mind" of the corporation has largely been resolved by the judge in Brit-
ish cases).

In view of these procedural problems, there may be an advantage in the American
system's postponement of the negligence issue until the sentencing stage where it
is exclusively resolved by the court. American prosecutors report, however, feel-
ing disadvantaged even at this stage because they are ill-prepared for a battle of
experts over the sufficiency of the corporation's compliance plan.

Under the Anglo-American standard of proof beyond a reasonable doubt, deferral
of the negligence issue until sentencing also aids the prosecution by freeing it
from such an obligation to prove negligence beyond a reasonable doubt. Instead,
the burden of proof can be shifted to the defendant. Proof of organizational negli-
gence beyond a reasonable doubt may arguably be an unwise burden to place on
the prosecution.
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These considerations are, of course, far less relevant under Continental criminal
procedure where the magistrate would conduct the proceeding and presumably
make the organizational fault or negligence determination.

Part III: A Proposal for the German Context

If the desirability of corporate criminal liability were to resurface in the United
States today as a political issue, the issue would probably be framed in terms of
whether deliberately punitive civil sanctions were not a more efficient alternative.
Some obvious arguments can be made in favor of civil punitive sanctions: they
are probably easier to administer and enforce, place less of a burden on the prose-
cutor, and involve less collateral consequences. Although countervailing argu-
ments can be made that the criminal law carries a unique stigma and naturally
attracts greater attention (thereby allowing the public enforcer to use the criminal
law as a unique moralizing and educational force), the immediate point is that the
German and American contexts are very different. What might work well (or at
least adequately) in one context will not necessarily do as well in another.

Between the U.S. and German contexts, there are many relevant differences, but
two stand out as critical for purposes of this discussion: First, civil legal rules are
typically enforced in the United States by private enforcers (namely, plaintiffs
attorneys who bring class actions for substantial damages). Second, to the extent
public enforcement of civil legal obligations is relied upon in the United States, it
is chiefly entrusted to powerful administrative agencies (such as the Securities and
Exchange Commission - SEC). The German context is thus different in that (1)
the class action is not recognized (nor is the contingent fee which rewards and
fuels such litigation), and (2) although administrative agencies are certainly rec-
ognized in Germany, they have less pervasive jurisdiction or powers. For exam-
ple, there is no counterpart to the SEC.

Of course, criminal prosecutors could seek civil penalties against corporate of-
fenders, but this is not a counterpart to the U.S. system and the willingness (or
motivation) of public prosecutors to pursue such civil options against the corpora-
tion is open to doubt. Instead, public prosecutors may prefer to prosecute the cor-
poration in the same criminal proceeding in which certain of its individual officers
are prosecuted. These factors are not cited to imply that greater use should not be
made of punitive civil sanctions, but they do suggest that from a deterrent stand-
point arming the prosecutor with corporate criminal liability might be even more
useful in Germany than in the United States.
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If so, what should such a statute look like? Although the Law Commission of
England and Wales chose in its 1996 proposal to focus on certain specific crimes
(i.e., "corporate killing"), the simpler approach is to draft a general standard for
corporate criminal liability (as both Australia and the American Model Penal
Code have done).

Most modern codification efforts have adopted an "organizational negligence"
approach, but this approach may be unduly complicated in the case of the closely
held corporation where the act of a high official can be attributed to the corporate
entity with greater fairness. Arguably, a statute can sensibly provide the prosecu-
tor with both options: (1) attributing the acts of certain officials to the corporation
(and such attribution need not be limited to those few officials whose conduct or
knowledge can give rise to criminal liability under the restrictive British "identifi-
cation" theory), and (2) establishing criminal liability based on a more systematic
failure to install recognized monitoring controls.

Such a statute might read as follows:
Proposed Corporate Criminal Liability Provisions
Section 1.01. Liability of Legal Entities as Persons

A legal entity, including a corporation, partnership, union, or other form of business
association, may be convicted of an offense if:

(a) the offense is an offense (i) for which a legislative purpose to impose liability
on such entity is plainly evident or (ii) in absence of such liability, there is a
significant risk that the legislature's purpose would be frustrated;

(b) the commission of the offense was performed, authorized, requested, com-
manded, or recklessly tolerated by a senior managerial agent of the entity act-
ing on behalf of the entity within the normal or foreseeable scope of such
agent's authority and with an intent to benefit the entity; or

(c) the offense was a proximate and foreseeable consequence of the entity's failure
to devise and implement reasonable preventive, monitoring, or safety controls
or precautions, or to adopt and maintain a reasonable compliance program,
which failure under the circumstances constituted a serious departure from the
standards or procedures then observed by similarly situated entities or that
should have then been observed by any such entity.

This provision obviously relies in part on Section 2.07 of the American Model
Penal Code and would use its definition of "high managerial agent" for its term
"senior managerial agent".64 Still, it also seeks to generalize a concept of liability

64 See A.L.I. Model Penal Code, § 2.07 (4)(c).
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based upon organizational negligence - but without using ineffable and subjective
terms, such as "corporate culture" (which the new Australian code uses).%5

A responsible approach to the problem of defining corporate criminal liability also
requires that the "collective knowledge" be addressed. Many different answers to
this issue are possible, but an intermediate compromise might read as follows:

Section 1.02. Knowledge and Intent in the Case of Legal Persons

A legal person shall be deemed to have the knowledge and intent possessed by one
or more of its agents, employees, or directors (even if no single person has knowl-
edge of each requisite element of an offense) in the following instances:

1. such person or persons are senior managerial agents of the legal person;

2. such person was acting within the normal scope of the person's responsibilities
or activities and had the intent of engaging in the conduct constituting the of-
fense or was aware that such conduct was being engaged in by other employees
or agents of the legal person;

3. such person is a director or trustee of the legal person, or was, either alone or
with others, able to exercise control over the legal person's policies or man-
agement; or

4. the legal person avoided knowledge of the fact or circumstance by intentional
conduct or by unreasonably failing to inquire when the circumstances had
alerted a senior managerial agent to the possibility that the fact or circumstance
existed.

Under this definition, persons below the level of a "senior managerial agent" have
their knowledge attributed to the corporation only if they were aware of the exis-
tence of all requisite elements of the offense. Thus, a low-ranking employee who
engaged in environmental dumping would have his knowledge attributed to the
corporation so as to create corporate liability under Section 1.02(2). But if this
low-ranking person were aware of only a single element (i.e., that the corporation
possessed a certain chemical) but did not know that it was being stored in an im-
permissible manner, this knowledge would not be attributed. In these cases, the
prosecution would either have to rely on Section 1.02(4) and prove in effect "will-
ful blindness" or show that a senior managerial agent had such knowledge (or was
similarly "willfully blind" to it).

65 See text at note 25.
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Conclusion

The modern policy debate is shifting the focus of reform from a choice between
the former U.S., British, or French rules per se to a choice between strict liability
versus a duty-based (or, most typically, negligence) regime. Increasingly, it is
recognized that, absent liability on the corporation as principal, corporate agents
will predictably commit crimes at a higher rate and inflict greater social injury.
Although the debate has just begun over whether substantial mitigation credits
should be given for compliance plans, the focus of the debate is increasingly mov-
ing from formalistic issues to the key functional issues: how to influence complex
organizational behavior? Increasingly, the search for the "directing mind" of the
corporation seems dated and likely to be abandoned by courts as a pre-scientific
inquiry that grew out of an earlier anthropomorphic view of the corporation. To-
day, the clear statutory trend seems to be toward a negligence-based regime -
whether implemented through sentencing guidelines (as in the United States) or
through special defenses and the amorphous concept of corporate culture (as in
Australia).

Against this backdrop, Recommendation No. R (88) 18, adopted by the Commit-
tee of Ministers of the Council of Europe, seems also to favor a negligence-based
approach to corporate criminal liability. Its Appendix states that:

"The enterprise should be exonerated from liability where its management is not im-

plicated in the offence and has taken all the necessary steps to prevent its commis-
sion" (emphasis added).60

This language frames a question: what are the "necessary steps to prevent" corpo-
rate crime? The earlier quoted Australian statute and the American sentencing
guidelines' definition of an effective compliance plan (attached hereto) are rele-
vant possible answers. But there can be no fixed answer. Criminal law has long
placed a normative evaluation of the defendant's conduct at center stage: was the
defendant "justified" in using violence? Was his behavior "excusable" because of
extenuating circumstances or special deficiencies? Organizational negligence in-
volves similar questions that, while difficult, are not qualitatively different. They
belong at center stage, and if they are incorporated into the definition of corporate
criminal liability, the simple vicarious liability feared by some critics of corporate
criminal liability does not result. Rather, a critical element of culpability remains
in the definition of corporate criminal liability, and this article has attempted to
offer such a definition.

66 See "Liability of enterprises for offences" (note 1) at 7. I recognize, of course, that this
Recommendation acknowledges the possibility of non-criminal alternatives to sanctioning
the corporation.
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Sentencing Guidelines®

The precise actions necessary for an effective program to prevent and detect viola-
tions of law will depend upon a number of factors. Among the relevant factors
are:

(i) Size of the organization - The requisite degree of formality of a program to
prevent and detect violations of law will vary with the size of the organiza-
tion: the larger the organization, the more formal the program typically
should be. A larger organization generally should have established written
policies defining the standards and procedures to be followed by its employ-
ees and other agents.

(i) Likelihood that certain offenses may occur because of the nature of its busi-
ness - If because of the nature of an organization's business there is a substan-
tial risk that certain types of offenses may occur, management must have
taken steps to prevent and detect those types of offenses. For example, if an
organization handles toxic substances, it must have established standards and
procedures designed to ensure that those substances are property handled at
all times. If an organization employs sales personnel who have flexibility in
setting prices, it must have established standards an procedures designed to
prevent and detect price-fixing. If an organization employs sales personnel
who have flexibility to represent the material characteristics of a product, it
must have established standards and procedures designed to prevent fraud.

(ii1) Prior history of the organization - An organization's prior history may indi-
cate types of offenses that it should have taken actions to prevent. Recurrence
of misconduct similar to that which an organization has previously commit-
ted casts doubt on whether it took all reasonable steps to prevent such mis-
conduct.

An organization's failure to incorporate and follow applicable industry practice or
to the standards called for by any applicable governmental regulation weighs
against a finding of an effective program to prevent and detect violations of law.

An "effective program to prevent and detect violations of law" means a program
that has been reasonably designed, implemented, and enforced so that it generally
will be effective in preventing and detecting criminal conduct. Failure to prevent
or detect the instant offense, by itself, does not mean that the program was not

* U.S. Sentencing Guidelines Manual, Chp. 8, § 8A1.2, application note 3(k) (1998).
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effective. The hallmark of an effective program to prevent and detect violations of
law is that the organization exercised due diligence in seeking to prevent and de-
tect criminal conduct by its employees and other agents. Due diligence requires at
a minimum that the organization must have taken the following types of steps:

1. The organization must have established compliance standards and procedures
to be followed by its employees and other agents that are reasonably capable
of reducing the prospect of criminal conduct.

2. Specific individual(s) within high-level personnel of the organization must
have been assigned overall responsibility to oversee compliance with such
standards and procedures.

3. The organization must have used due care not to delegate substantial discre-
tionary authority to individuals whom the organization knew, or should have
known through the exercise of due diligence, had a propensity to engage in il-
legal activities.

4. The organization must have taken steps to communicate effectively its stan-
dards and procedures to all employees and other agents, e.g. by requiring par-
ticipation in training programs or by disseminating publications that explain
in a practical manner what is required.

5. The organization must have taken reasonable steps to achieve compliance
with its standards, e.g. by utilizing monitoring and auditing systems reasona-
bly designed to detect criminal conduct by its employees and other agents
and by having in place and publicizing a reporting system whereby employ-
ees and other agents could report criminal conduct by others within the or-
ganization without fear of retribution.

6. The standards must have been consistently enforced through appropriate dis-
ciplinary mechanisms, including, as appropriate, discipline of individuals re-
sponsible for the failure to detect an offense. Adequate discipline of individu-
als responsible for an offense is a necessary component of enforcement;
however, the form of discipline that will be appropriate will be case specific.

7.  After an offense has been detected, the organization must have taken all rea-
sonable steps to respond appropriately to the offense and to prevent further
similar offenses - including any necessary modifications to its program to
prevent and detect violations of law.






Le droit japonais de la responsabilité pénale
en particulier la responsabilité pénale de la personne morale*

Kuniji Shibahara, Tokyo

I. Introduction

Le Code pénal de 1880, premier Code pénal moderne du Japon (I'ancien Code
pénal) fut fondé sur le projet de loi rédigé par Gustave Boissonade. Ainsi la loi
maternelle de 1'ancien Code pénal est le Code pénal frangais de 1810, mais il fut
¢galement influencé par I'école néoclassique du droit pénal.

Cependant, peu apres la mise en vigueur de l'ancien code, les partisans de la théo-
rie moderne du droit pénal commencerent a le critiquer pour la raison qu'il fut peu
efficace face a l'augmentation du récidivisme, causée par le développement indus-
triel accéléré. En 1908 l'ancien code fut remplacé par le Code pénal actuel, in-
fluencé fortement par la doctrine allemande de droit pénal. Ce nouveau code con-
tient également plusieurs régles relatives a la politique criminelle. En méme temps
il retient un bon nombre de régles de 'ancien Code pénal.

En ce qui concerne la doctrine de la responsabilité pénale au Japon, influencée
fortement par celle de 1'Europe, il existait une opposition entre la théorie classique
et la théorie moderne. Cependant, actuellement, peu d'auteurs soutiennent la théo-
rie moderne. L'opposition actuelle la plus importante repose sur la question de
savoir, dans la théorie classique, si la nature de la responsabilité pénale est le re-
proche moral, c'est-a-dire le reproche socio-éthique ou le reproche juridique est a
I'écart de la question morale a un certain degré.

La majorité¢ de la doctrine actuelle au Japon, qui représente la théorie classique,
considére que, du point de vue théorique, le fondement de la peine est l'imputabi-
lité, c'est-a-dire qu'on peut punir une personne seulement quand son acte est impu-
table. Les grandes lignes de cette doctrine sont les suivantes: le comportement

* This article first appeared in Journées de la Société de législation comparée 1992, Paris
1993, p. 191-204. We thank the Société de 1égislation comparée for the permission to re-
produce the text.
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d'une personne est, plus ou moins, déterminé par ses facultés et son milieu. Mal-
gré cela elle posséde également une volonté. Au moins, dans notre existence quo-
tidienne, on meéne sa vie en supposant qu'il existe une liberté de la volonté. Quand
on a commis une infraction, au moment de cet acte, il existait une possibilité de se
comporter autrement que de commettre cette infraction, c'est-a-dire une possibilité
d'agir selon un certain comportement légal au lieu de commettre I'infraction. Cette
"possibilité de faire autrement" est le fondement de I'imputabilité: le fondement de
la responsabilité pénale.

Selon une doctrine plus récente, qui s'intitule la doctrine de la responsabilité maté-
rielle, on souligne la fonction de prévention du droit pénal. On regarde la respon-
sabilité¢ pénale comme la possibilit¢ d'empécher des personnes en général dans la
société de ne pas commettre une infraction, en infligeant la souffrance de la peine.
Il n'est pas certain que cette doctrine essaye d'expulser de la peine la notion de
reproche, comme l'ancienne doctrine de 1'école moderne.

En méme temps, du point de vue pratique, on considére que les buts de la peine
sont: 1) la prévention spéciale: but d'intimidation; et 2) la prévention spéciale: but
de réadaptation. Donc, la question est de savoir comment on peut harmoniser la
notion d'imputabilité, qui est plutdt une question théorique, et celle de la préven-
tion générale et spéciale.

Dans le cas ou 1) la quantité de la peine qui correspond a son imputabilité est plus
grande que 2) la quantité de la peine nécessaire pour la prévention générale et
spéciale, la quantité de la peine a infliger a ce délinquant doit étre dans la limite
de 2), parce que le role de la peine dans la société est la prévention générale et
spéciale. Au contraire dans le cas ou 2) est plus grand que 1), la quantité¢ de la
peine a infliger doit étre dans la limite de 1), parce qu'on ne peut infliger plus de
peine que celle qui correspond a son imputabilité.

Selon la doctrine du droit pénal japonais, une infraction se compose de trois ¢lé-
ments suivants: 1) le principe de la 1égalité: ledit fait tombe sous une régle pénale:
2) l'illégalité: ce fait est illégal; 3) I'imputabilité: ce fait est imputable. Une per-
sonne n'est pas punissable, méme si son acte est illégal, a moins qu'il ne soit impu-
table (principe de la responsabilité pénale). Une personne n'est pas punissable,
méme si son acte est illégal a moins qu'il ne soit imputable (principe de la respon-
sabilité¢ pénale). Une personne n'est pas punissable a moins qu'elle ne commette
une infraction sciemment ou par imprudence. Elle n'est également pas punissable
si elle n'a pas la possibilité de discerner le bien et le mal ou de se contrdler elle-
méme suivant ce jugement a cause d'une maladie mentale au moment de I'infrac-
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tion. La question de la punition de la personne morale est une des questions les
plus importantes dans le probléme du principe de la responsabilité pénale.

II. "Lareégle de la double sanction' (Ryobatsu-Kitei)

Au Japon une personne morale n'est pas punissable pour des infractions prévues
dans le Code pénal. Mais elle 1'est dans le cas d'infractions prévues par des lois
particulicres, en particulier les lois administratives, comme la loi tendant a répri-
mer les infractions relatives a la pollution de I'environnement, la loi sur la Bourse
ou la loi antitrust, s'il existe une régle spéciale qui peut punir une personne morale
dans cette loi. En général, la forme de cette régle est trés semblable: quand un
représentant d'une personne morale, un suppléant, un ouvrier ou tout autre em-
ployé d'une personne morale ou d'une personne physique a viol¢ l'article n, dans
'exercice des affaires de cette personne, celle-ci sera punie, en plus du représen-
tant ou de l'employé¢, d'une amende prévue par chaque article. Cette prescription
s'appelle "la régle de la double sanction" (Ryobatsu-Kitei), parce que cette regle
permet de sanctionner l'employeur et son employé. Le texte de cette regle est
compliqué, mais on peut le simplifier comme suit: dans le cas ou l'employeur est
une personne morale, par exemple une société anonyme, quand un employé de
cette société a commis une infraction dans l'exercice des affaires de cette société
et s'il existe "une regle de la double sanction" applicable a cette infraction, cette
société (personne morale) est punie par cette régle. Le maximum de 'amende im-
posée a la société est le méme que celle prévue pour l'employé, relative a cette
infraction! Cette regle spéciale s'applique également au cas ou I'employeur est une
personne physique, et la structure est la méme que pour la personne morale. Ce-
pendant, parce qu'au Japon presque toutes les entreprises importantes sont des
personnes morales, on discute ici, en principe, seulement des cas ou I'employeur
est une personne morale. En tout cas, on ne peut punir une société (une personne
morale) qu'au cas ou existe "une régle de la double sanction" applicable a ladite
infraction. Parce que cette régle n'existe pas dans le Code pénal, on ne peut punir
une personne morale pour les infractions prévues dans le Code pénal.

Comme il est indiqué ci-dessous, autrefois la forme de la régle de punir l'em-
ployeur fondée sur l'infraction commise par son employ¢ était celle de punir I'em-
ployeur seulement, sans punir son employé. Cette régle s'appelle "la régle de punir
en remplacement" (Daibatsu-Kitei), parce que par cette régle on punit un em-
ployeur au lieu d'un employé. Actuellement presque toutes ces régles sont rempla-
cées par "les regles de la double sanction."
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Par exception, il existe un petit nombre de regles par lesquelles on peut punir un
employé¢, un employeur (une personne morale) et son représentant. Par exemple,
la loi antitrust contient une reégle qui prévoit que pour l'infraction de cartel, en plus
de l'employé¢ et de la société, le représentant de cette société sera puni, quand il
connaissait le projet de cette infraction mais n'a pas pris les mesures nécessaires
pour la prévenir, ou quand il savait que cette infraction était commise, mais n'a
pas pris les mesures nécessaires pour la corriger. Cette régle s'appelle "la régle de
la triple sanction" (Sanbatsu-Kitei). Cependant, dans la pratique on n'utilise pres-
que jamais une telle régle, parce que le chef d'entreprise et ses représentants peu-
vent étre punis comme coauteurs y compris conspirateur, instigateur ou complice
accessoire de I'employé qui a commis une infraction des lors qu'ils remplissent les
conditions nécessaires exigées par le Code pénal (art. 60-62).

III. Historique de "la régle de la double sanction"

Comme nous l'avons dit, une personne morale est punissable au titre d'une regle
particuliere, "la régle de la double sanction", qui peut sanctionner un employ¢ et
en méme temps son employeur (une personne morale) en se fondant sur 1'infrac-
tion commise par l'employé.

Une régle sanctionnant une personne pour le comportement d'autrui apparut, pour
la premicre fois en 1880, dans la loi sur les impdts pour la production de boisson.
Par cette regle, seul I'employeur, et non I'employé, était punissable pour un acte de
I'employé¢ (la régle de punir en remplacement). De plus, la personne physique
méme, et non la personne morale, était punissable. L'article 38 de cette loi pré-
voyait que quand un membre de la famille ou un employé d'un producteur de
boisson violait cette régle, I'employeur était puni. Cette régle était destinée a im-
puter la responsabilité pénale d'un employé a son employeur. La raison pour la-
quelle on introduisit cette régle fut que, sans punir I'employeur, il était impossible
d'atteindre 1'objet administratif. On introduisit cette forme de régle dans d'autres
loi administratives, comme la loi sur le controle des brocanteurs de 1883, la loi sur
le contrdle des monts-de-piété de 1883 et la loi concernant le monopole des tabacs
de 1896.

Toutes les regles mentionnées ci-dessus sont destinées a punir les employeurs
personnes physiques. En 1900 parut pour la premicre fois une loi visant a punir un
employeur personne morale, sur le fondement du comportement de son employé.
Cette loi appelée "la loi sur les infractions concernant les impots commises par
une personne morale" prévoyait que "quand un représentant d'une personne mo-
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rale ou son employ¢ a violé la loi sur les impdts et le monopole des tabacs (c'est la
loi pour punir une personne physique) dans l'exercice des affaires de cette per-
sonne morale, cette derni¢re est condamnée a la peine prévue par cette loi. Cepen-
dant, si cette loi ne prévoit que la peine de détention, s'y ajoute une amende de
300 Yen". A la suite de cette loi, des régles semblables furent introduites dans
plusieurs lois administratives.

La premicre reégle "de la double sanction" parut en 1931 dans "la loi pour prévenir
la fuite des capitaux", ancienne loi relative au contréle des changes. La forme de
cette régle fut en principe la méme que celle d'aujourd’hui. Depuis lors elle fut
introduite dans beaucoup de lois administratives. En méme temps presque toutes
"les régles de punir en remplacement" furent remplacées par ce type de régle.

IV. L'imputabilité des personnes morales

Selon la doctrine traditionnelle de droit pénal, il est impossible d'imputer la res-
ponsabilité pénale aux personnes morales, parce que:

1. La personne morale ne peut réaliser 1'élément matériel de l'infraction, parce
qu'un comportement qui peut étre 1'objet de la peine doit étre le mouvement
d'un corps, et une personne morale qui n'a pas de corps ne peut commettre
une infraction.

2. La personne morale n'a pas de volonté personnelle, tandis que le comporte-
ment mentionné ci-dessus doit étre le mouvement d'un corps fondé sur la vo-
lonté.

3. Lanature de la peine est une condamnation éthique. Elle ne peut étre imposée
qu'a la personnalité qui peut avoir une détermination éthique. La personne
morale n'a pas une telle autonomie.

4. Lapeine la plus importante dans le systéme pénal actuel est la peine privative
de liberté. Méme pour la peine d'amende, dans le Code pénal actuel, il existe
une régle de la détention pénitentiaire en cas de non-paiement d'une amende.
Ces peines ne sont pas applicables a la personne morale.

5. Si on punit une personne physique qui est un représentant de la personne mo-
rale et la personne morale elle-méme en se fondant sur le comportement de la
personne physique, cela signifierait une double condamnation.
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Cependant, a 1'heure actuelle, la majorité de 1'opinion soutient I'idée de l'imputabi-
lit¢ de la personne morale:

1. On peut reconnaitre le comportement et la volonté de la personne morale,
parce qu'il est possible de considérer un acte de son représentant comme un
comportement imputé a celle-ci, et la volonté de cet organe représentatif
comme sa volonté. On peut donc considérer qu'une personne morale peut
faire un acte propre mis en oeuvre par son organe représentatif.

2. La personne morale a une autre existence que les organes de la société (les
personnes physiques). Ce n'est pas une double punition que de punir la per-
sonne morale et son organe représentatif.

3. La peine n'a pas nécessairement la nature de reproche éthique, mais elle peut
avoir une nature de reproche social.

4. 1l est naturel que la peine privative de liberté ne puisse €tre imposée a la per-
sonne morale. Cependant les autres peines comme 'amende ou la confisca-
tion le peuvent. Dans les lois actuelles par exemple la suspension d'exercer
certaines professions, qui est une sanction convenant aux personnes morales,
n'est pas une peine criminelle, mais une sanction administrative. Cependant
dans l'avenir, il sera possible de I'ajouter au systéme des peines criminelles
pour I'imposer a la personne morale.

Cette opposition n'est pas trés importante du point de vue pratique. En réalité, au
Japon, une personne morale est punissable pour un grand nombre d'infractions au
titre de "la régle de la double sanction". Une question plus importante est de sa-
voir comment justifier la punition qui lui est infligée sans contradiction avec le
principe de la responsabilité de droit pénal.

V.  Fondement de la punition de la personne morale
par "la regle de la double sanction"

Quand la "régle de la double sanction" fut créée pour la premiere fois, la respon-
sabilit¢ de I'employ¢ était rejetée sur I'employeur (la société). Selon cette concep-
tion la personne morale était punissable sans qu'il y ait faute. La personne morale
¢tait punissable dans le cadre du droit pénal administratif, et on admit qu'il était
nécessaire de la punir sans faute pour atteindre les buts administratifs concernés.

Cependant, a partir d'environ 1940, on commenga a soutenir que méme dans le
domaine du droit pénal administratif le principe de la responsabilité devait s'appli-
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quer. Selon cette opinion, méme pour punir une personne morale, 1'existence d'une
faute de sa part est nécessaire. A propos de cette opinion, il existe trois avis diffeé-
rents.

La faute de I'employeur est une supposition préalable pour punir la personne mo-
rale. Cependant en cas d'application de "la régle de la double sanction", on recon-
nait toujours l'existence de la faute de la part de I'employeur comme une fiction
légale. On n'a pas besoin de prouver son existence. Par conséquent, dans la prati-
que, cette opinion revient a punir la personne morale sans qu'il y ait faute.

1. La faute de I'employeur est une supposition préalable. Par conséquent, le Mi-
nistére public doit prouver son existence. A cette occasion, la faute de 1'em-
ployeur est considérée comme une imprudence dans la désignation et la sur-
veillance de 1'employé qui a commis l'infraction.

2. 1l est évident que cette position est compatible avec le principe de la respon-
sabilité pénale. Cependant dans la pratique, il est souvent difficile pour le
Ministére public de prouver l'existence d'une imprudence de la part de I'em-
ployeur. Donc, afin d'harmoniser le principe de la responsabilité pénale et
l'efficacité administrative, on privilégie la troisiéme conception.

3. La faute (I'imprudence) de 1'employeur est la supposition préalable, mais le
fardeau de la preuve doit incomber a l'accusé. Par conséquent, c'est 'accusé
qui doit prouver qu'il n'y a pas eu d'imprudence dans la désignation et la sur-
veillance dudit employé. Cet avis est partagé par la majorité de la doctrine ac-
tuelle. La Cour Supréme du Japon soutient également cette opinion.

La Cour Supréme se prononga sur cette question pour la premiere fois en 1957.
C'était un cas de violation de la loi sur les impots. L'employeur qui était une per-
sonne physique, fut puni au titre de "la reégle de la double sanction". La Cour indi-
qua que cette régle présumait l'existence d'une imprudence de la part de l'em-
ployeur qui n'avait pas pris le soin nécessaire pour désigner ou surveiller ledit
employé, ou pour prévenir l'infraction commise par I'employé. Par conséquent, a
moins que l'employeur prouve qu'il a pris un soin suffisant sur ce point, I'em-
ployeur est puni par cette regle.

En 1965 dans un cas de violation de la loi relative au contrdle des changes, ou
I'employeur était une personne morale, la Cour Supréme décida que 1'opinion ex-
primée dans sa décision de 1957 était également applicable au cas ou lI'employeur
(1a société anonyme) était une personne morale.
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Par conséquent, le Ministére doit prouver: 1) que I'employé a commis une infrac-
tion. (Il est nécessaire pour I'employ¢ de violer ladite loi illégalement, mais il n'est
pas toujours nécessaire qu'il soit imputable, par exemple, I'employeur est punissa-
ble méme si I'employé n'est pas punissable a cause de la minorité ou de la maladie
mentale); 2) que I'employé a commis cette infraction dans l'exercice des affaires
de I'employeur (de cette société).

Le Ministere public n'a pas besoin de prouver I'existence d'une imprudence de la
part de I'employeur. Si I'accusé a réussi a renverser cette présomption, il sera ac-
quitté.

Comme mentionné ci-dessus, il faut qu'existe "une reégle de la double sanction"
applicable a ladite infraction. Cette régle n'existe pas dans le Code pénal.

VI. Punition de la personne morale et principe
de la responsabilité pénale

Comme nous I'avons dit, la majorité de la doctrine actuelle et la Cour Supréme
considérent que l'imprudence de la part de la personne morale est présumée en cas
d'application de "la régle de la double sanction". Par conséquent, exceptionnelle-
ment, le fardeau de la preuve concernant cette question incombe a l'accusé, et non
pas au Ministére public. Cependant, cette régle n'est pas sans critique du fait
qu'elle est contradictoire avec le principe fondamental de la procédure pénale et le
principe de la responsabilité pénale. En pratique aussi, une fois que le Ministere
public a réussi a prouver que l'infraction était commise par 1'employ¢ dans le ca-
dre des affaires de sa société, il est généralement presque impossible pour l'accusé
de prouver qu'il n'y a pas eu de faute concernant la surveillance dudit employé¢.
Par conséquent, une proposition existe selon laquelle dans ce cas aussi le fardeau
de la preuve devrait incomber au Ministere public: il suffirait a 1'accusé de présen-
ter provisoirement une preuve indiquant en apparence qu'il n'y avait pas d'impru-
dence dans la surveillance dudit employ¢, et apres la présentation d'une telle
preuve par l'accusé, ce serait au Ministere public de prouver définitivement l'exis-
tence d'une imprudence de la part de 1'accusé.

Une autre question porte sur le fondement de 1'imprudence de la part de la per-
sonne morale quand elle est punie par "la régle de la double sanction", ou sur le
niveau (le critére) de I'imprudence a cette occasion, est-elle la méme que I'impru-
dence exigée dans les cas ordinaires du droit pénal, par exemple, le cas d'homicide
involontaire? Dans les cas ordinaires, pour prouver l'existence d'une imprudence
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pénale, il faut prouver qu'il y avait, pour l'accusé, une possibilité de prévoir le
résultat concret de l'infraction, c'est-a-dire, en cas d'homicide involontaire par
accident automobile, pour prouver 1'existence de l'imprudence de l'accusé, il faut
prouver qu'il aurait pu prévoir le déces de la victime au moment de I'accident, et
que malgré cela il a continué a rouler sans le remarquer.

Cependant, en particulier dans une grande entreprise, il est presque impossible a
I'employeur (le chef d'entreprise et ses organes physiques représentatifs) de pré-
voir chaque violation concréte faite par un employé. En général, 1'organe de la
personne morale ne surveille pas ses employés directement, mais les surveille par
le biais de la création d'un "systéme" au sein de la société pour prévenir les infrac-
tions faites par ses employés et en veillant & ce que ce systéme fonctionne bien.
Ainsi, une proposition prévaut selon laquelle la nature de 1'obligation exigée en
cas d'imprudence pénale en application de "la régle de la double sanction" doit
étre considérée comme celle de créer et maintenir un tel systéme dans 1'entreprise
pour prévenir les infractions des employés, et non pas de prévoir ladite infraction
comme cela est exigé en cas d'imprudence pénale ordinaire.

VII. Les activités économiques actuelles
et "la régle de la double sanction"

Selon les décisions de la Cour Supréme, quand une personne morale, comme une
société anonyme, est punissable par "la régle de la double sanction", le fondement
en est I'imprudence de la part de 1'employeur (la société) dans la désignation et la
surveillance de 1'employé qui a commis l'infraction. A cette occasion la nature de
la responsabilité de cette personne morale est considérée comme celle de la sur-
veillance de son employé. Cependant, "la régle de la double sanction" s'applique
non seulement au cas ou l'employé a commis une infraction, mais également
quand un représentant de cette société (le chef d'entreprise ou un autre organe
physique) a commis une infraction. Dans ce cas la relation de la société avec son
représentant n'est pas celle ou la société surveille son représentant, mais ou l'acte
et la volonté sont considérés comme ceux du représentant. Par conséquent, a cette
occasion, on considére que la nature de la responsabilité pénale de la personne
morale n'est pas une responsabilité de surveillance mais une responsabilité fondée
sur son propre comportement, l'acte fait par le chef d'entreprise ou tout autre or-
gane physique pour cette personne morale pouvant étre regardé comme celui de la
personne morale. La Cour Supréme reléve ce point aussi et limite explicitement
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'application de sa décision de 1965 au cas ou "l'employeur est une personne mo-
rale et celui qui a commis l'infraction est son employé€, pas son représentant".

Selon 1'avis ci-dessus, quand un employé a commis une infraction concernant des
affaires de la personne morale, la nature de la responsabilité pénale imposée a
cette personne morale (la société) est fondée sur I'imprudence de n'avoir par sur-
veillé son employé¢ suffisamment: la responsabilité de la personne morale est tou-
jours celle de I'imprudence. Au contraire, si c'est un organe de la personne morale,
il est puni sur le fondement de 1'acte de la société, c'est-a-dire que si 1'organe de la
société a commis une infraction sciemment, 'infraction commise par la personne
morale est regardée comme une infraction intentionnelle, et si 1'organe 1'a com-
mise involontairement, son infraction est considérée comme une infraction par
imprudence.

Cependant, particulierement dans une grande société anonyme, le chef de 1'entre-
prise et ses organes physiques ne décident que les lignes fondamentales des activi-
tés de la société. Concernant des décisions plus concretes, une large délégation est
confiée aux directeurs des succursales régionales ou aux directeurs de chaque
usine. Cependant, selon l'avis traditionnel ci-dessus, méme au cas ou le directeur
d'une succursale ou d'une usine d'une grande société anonyme, investi d'une large
délégation de pouvoir pour les affaires de sa société, a commis une infraction
comme la violation de la loi antitrust ou de la loi de la Bourse, cette société n'est
punissable que pour son imprudence de n'avoir pas porté une attention suffisante a
la surveillance dudit directeur. Cependant, en réalité, beaucoup d'infractions éco-
nomiques sont faites en tant qu'activité de l'entreprise elle-méme, et les profits
obtenues par ces infractions appartiennent a cette derniére. Si on fait face a la ré-
alité de telles activités économiques actuelles des grandes sociétés anonymes, il
est convenable de considérer I'acte accompli par ces directeurs de succursales ré-
gionales ou de grandes usines pour la sociét¢é comme l'acte de la société elle-
méme, donc une infraction commise sciemment par ces directeurs pour leur socié-
té doit etre regardée comme une infraction intentionnelle commise par la société
elle-méme. Ainsi, actuellement, la punition d'une personne morale comme une
grande entreprise par "la régle de la double sanction" parait déja désucte.

Nous avons discuté ci-dessus, selon la doctrine traditionnelle sur la punition de la
personne morale, et sa responsabilité pénale est donc fondée sur une infraction
commise par son représentant ou son employé. Par conséquent, pour punir une
personne morale, il faut déterminer la personne physique (un employé¢ ou un re-
présentant) qui a commis ladite infraction pour cette personne morale. Cependant,
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par exemple dans le cas d'infraction relative a la pollution, il arrive parfois que, du
point de vue social, il soit certain que la société elle-méme a viol¢é la loi concer-
nant la pollution, mais qu'il soit difficile de déterminer I'employé précis qui, dans
cette société, a provoqué réellement cette pollution. Dans un tel cas, selon la doc-
trine traditionnelle, on ne peut punir cette société.

Une proposition est faite de considérer l'infraction de la personne morale elle-
méme sans déterminer la personne physique qui en est membre, en coupant la
chaine entre comportement de l'employé et le fait de la société. Comme il est
mentionné ci-dessus, en réalité, la plupart des infractions économiques importan-
tes peuvent étre regardées comme des infractions faites par I'entreprise elle-méme.
En particulier, dans les cas d'infractions par omission et par imprudence, dont la
nature est la violation d'obligations objectives, il est possible de punir la personne
morale sans déterminer le fait de I'employé.

Une proposition similaire considére que l'ensemble des comportements des mem-
bres de la société, soit des directeurs, soit des employés, constitue un acte de la
société elle-méme. Selon cette proposition, dans une situation ou un tel ensemble
de comportements d'une société semble violer une régle pénale, on peut considé-
rer que la société elle-méme a commis une infraction et la punit sans avoir a dé-
terminer quel membre de la société a violé cette régle. Selon cet avis, méme 1'acte
d'un employé¢ subordonné de la société peut €tre regardé comme celui de cette
entreprise, si cet acte a été fait pour les activités de cette entreprise comme une
partie du comportement de la société elle-méme.

Cependant ces propositions semblent incompatibles avec le principe de la respon-
sabilité¢ pénale. Méme s'il semble exister une violation objective en tant que fait de
la personne morale, pour la condamner, il faut déterminer si ce fait pouvait étre
évité, par quelques mesures que ce soit, par cette société ou s'il s'agissait d'un cas
de force majeure. Dans le second cas, on ne peut imputer la responsabilité pénale
a cette personne morale. Et pour décider de ce point, il faut trouver quels organes
physiques ou quels employés de cette entreprise étaient en situation de prévenir
cette violation. Ainsi, pour distinguer le cas de force majeure de celui ou on peut
impliquer la personne morale, il faut déterminer 1'é¢lément subjectif du fait de la
personne morale aussi, et pour cela il est indispensable de déterminer un compor-
tement quelconque du membre de cette personne morale.

Un autre type de propositions admet que, en maintenant le rapport entre le fait de
la personne morale et celui de son membre, non seulement le fait d'un organe
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physique, mais également le comportement de 1'employé doit étre regardé comme
I'acte de la société elle-méme sous certaines conditions.

Une de ces propositions affirme que, si un cadre supérieur de la société, a qui a été
confié¢ une large compétence discrétionnaire pour décider d'affaires importantes, a
commis une infraction au cours des affaires de sa société, on peut regarder une
telle infraction comme celle de la société elle-méme.

Une autre proposition élargit le champ jusqu'a tous les employés a certaines
conditions: (i) l'employ¢ doit avoir commis ladite infraction pour les activités de
sa société; (ii) il a di avoir ce comportement avec l'intention de le faire pour la
société, et (iii) cette infraction doit avoir été commise sous la direction ou la sur-
veillance de 1'organe de la société. Ces propositions sont compatibles avec le prin-
cipe de la responsabilité pénale, mais il faut introduire une nouvelle loi pour les
réaliser.

VIII. La révision récente de la loi sur la bourse et de la loi
antitrust concernant la punition de la personne morale

Comme il est mentionné ci-dessus, par "la régle de la double sanction", la per-
sonne morale est punissable par une amende dont le maximum est égal a celui
déterminé pour la personne physique. Par exemple, selon la loi de la Bourse, la
peine imposée a une personne physique pour infraction de manipulation était un
emprisonnement de trois ans ou une amende de 3.000.000 Yen. D¢s lors le maxi-
mum de 1'amende imposée a une personne morale par I'application de "la régle de
la double sanction" était de 3.000.000 Yen.

Cependant cette chaine entre la personne physique et la personne morale pour le
maximum de l'amende est vivement critiqué, car il n'est pas toujours raisonnable
d'imposer une amende dont le maximum est le méme entre un employé et une
société, en particulier quand cette société est une grande entreprise.

En 1992, le texte de révision de la loi sur la Bourse a été adopté. Désormais le
maximum de l'amende imposée a une personne morale pour cette infraction est de
300.000.000 Yen, cent fois plus élevé que celui imposé a la personne physique.

Egalement en 1992, le texte de révision de la loi antitrust a été adopté pour porter
le maximum de 1'amende imposée a la personne morale a vingt fois plus que pour
la personne physique.
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Forms of Criminal Responsibility of Organisations
and Reasons for their Development.
A Description of the Legal Practice in Germany

Klaus-Dieter Benner, Frankfurt a.M.

Ladies and gentlemen,

I feel very honoured to have the opportunity to share with you some of my own
experience with legal practices in Germany as they relate to the criminal responsi-
bility of organisations.

My comments are based on my own 18 years of experience working at the Office
of the Public Prosecutor in Frankfurt, the financial Capital of Germany, and my
more recent experience as State Commissioner at the Frankfurt Stock Exchange.
As part of the Stock Exchange Supervisory Authority, under German federal law,
my responsibilities include the supervision of the Central German exchanges
which account for over 80 percent of all security trading transactions and all of the
financial and stock futures and options trading transactions in Germany.

Given the comparative focus of this colloquium, I should also preface my com-
ments by clarifying one particular point. Although everyday activities in German
criminal courts are affected by Anglo-American defence practices and style, due
in part to the strong influence of American news media, this style is very much in
conflict with the German tradition and practices as they relate to the respective
roles of the judges, the public prosecutors and the defence counsels. I note, how-
ever, that at least in the sector of the economy in which I am now involved, there
is a greater receptivity than in other sectors to some of the approaches inspired by
the Anglo-American legal culture. This may in part be the result of the consider-
able pressure exerted on the Federal Republic of Germany by the European Union
to adhere to some new international standards.

My own approach to the question of preventing crimes committed by legal entities
is based on a very pragmatic premise. It is simply that crime should not pay. My
experience, however, as the few cases that I am about to relate to you will illus-
trate, is that crimes committed by or on behalf of legal entities can indeed be very
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profitable in this country and that they will remain profitable as long as the law, as
it relates to the criminal liability of legal entities, remains what it currently is in
Germany.

I. Some Examples Drawn from my Experience
in Public Prosecution

I have been involved in the prosecution of international cross-border commercial
and financial fraud, as well as serious fraud involving phoney future options and
financial stocks. At the time, penny-stock crime had reached Europe by mail, tele-
phone, telex and eventually through the internet.

In such cases, even when the organisation involved was, contrary to statements
contained in its prospectuses, contracts or agreements, structured around the profit
derived from the criminal activities of its employees, there was no provision in
German law under which the organisation itself could be prosecuted. The prosecu-
tion had to focus on the traders, not the organisation they used for their criminal
purposes. As a result, the only assets or profits that could be confiscated were
those of the individuals involved, after their own expenses in conducting the ille-
gal scheme were deducted from the total. The other part of the proceeds, the or-
ganisation's own profit from the scheme, remained out of the reach of justice.

I was also involved in the prosecution of new forms of crime relating to the pro-
tection of the environment. Frankfurt is the city of famous chemical industrial
giants whose names I need not mention. The cases which had to be prosecuted
went well beyond the usual small infractions involving something like dumping
motor oil into a sewage drain or discarding an old refrigerator in a public park.
Such cases frequently involved various serious infractions relating to the disposal
of industrial waste and the illegal disposal of huge quantities of that dangerous
and often poisonous waste into the water of the Main and Rhine rivers. The sums
of money that companies can save by failing to comply with environmental pro-
tection legislation can be substantial. These companies can continue to benefit
from their criminal and dangerous practices by ensuring that individual employees
plead guilty to the offence. In that context, crime remains very profitable for the
corporation and carries few if any consequences for the company itself. Future
offences are not effectively prevented.

My first example concerns the legal responsibility of the District Government
with respect to unlawful acts committed by one of its officials responsible for a
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soiled-water purification plan. The plant's first basin containing sewage periodi-
cally had to be cleaned after stormy rains to get rid of accumulated stones and
scree. This operation was normally carried out without emptying the basin, al-
though the removal of the stones presented a special problems for the special
pump used to that effect. The task usually required that a special pump be brought
to the plant and necessitated six to eight hours of work from three or four persons.
The usual cost of the operation was DM 1,000 per hour.

At one point, the plant's vice director decided to hire a one-man company operated
by one of his relatives to do the cleaning work. The total cost of the work was DM
3,500. To facilitate the work and to allow the one-man company to finish the work
in less than two hours, the plant's Vice-Director or the Director diverted the sew-
age through the emergency pipe directly into the river.

The one-man company obviously was very well paid for what had then become a
simple job (DM 1,750 per hour per person versus DM 1,000 per hour for three
persons). That company or its owner could not be found guilty since they had
nothing to do with diverting the sewage and since it could not even be proven that
they were aware of it. Their profits were out of reach. The district government
was prosecuted and fined, but the fine imposed by the court was calculated on the
basis of the salaries paid to the Director and Vice-Director of the plant. The total
cost to the District Government, including the fine and the costs of presenting a
defence, was less than the amount it saved by perpetrating the crime (i.e., between
DM 2,500 to DM 4,500 per clean up).

Other similar cases involve large chemical companies. The production of many
chemical products often results in large quantities of by-products, toxic and very
dangerous substances with no commercial use or value. These substances, under
current environmental law, must be treated to make them less harmful and then
safely stored. Both of these operations are expensive and can reduce the overall
profit derived from the production process. In one case, the pollution of the water
of the Rhine was first noticed in the Netherlands and investigators were able to
trace the source of the dangerous substance found in the water to a plant operated
by one large chemical production company in Frankfurt. It was impossible to de-
termine how much of the substance had been dumped into the river Main. It was
quickly found out that the person in the plant who was responsible for conserva-
tion and for the emergency drain of the holding basin to the river Main was one of
the company's lowest paid persons. Under German law, only individual persons
can be held criminally liable. The employee in question was, therefore, quickly



56 Klaus-Dieter Benner

presented as the guilty party and was sentenced to a fine commensurate with his
wages. The fine was paid by the company itself and was obviously far less than
the amount it had saved through the criminal action of its employee.

In my opinion, there is no doubt that companies can and do organise themselves
in a way that minimises the legal and financial consequences of the crimes that are
committed on their behalf by their employees. To allow such practices to continue
is to ensure that crime remains profitable for organisations and legal entities.

II. The Temptation in the Financial World

Enterprises which provide services relating to securities are legally bound to per-
form these services in the interests of their customers. Criminal law provisions
contained in the Securities Trading Act define insider-trading and trading-ahead
as criminal offences. The guilty party can be punished by imprisonment for up to
five years or a fine. In addition, any person who, for the purpose of affecting the
stock exchange or market price of securities or derivatives, uses deceptive means
(prices manipulation) is liable to imprisonment for up to three years or a fine. Are
these measures really effective?

In practice, most offenders do not work on their own but are employees of large
banks, brokerage firms or other financial institutions. The profit derived from
their criminal activities goes to their employer. Their own profit tends to be more
indirect and is usually not found in direct connection to the criminal offence itself.
In the case of offences committed by such employees, the employee is the one
charged with the offence and usually fined after having been found guilty. The
fine is calculated on the basis of the salary of that particular employee and, even
when the fine is paid by the employer, the remaining profits realised by the em-
ployer through the criminal activity of its employee stay out of the reach of the
law. Again, as you can see, crime can become very profitable for some financial
institutions.

The next speakers will no doubt remind us of some rules under German criminal
law which allow to the prosecution to reach some of the criminal proceeds in the
possession of a company. They will allude to §130 Ordnungswidrigkeitengesetz
(OWiG), the dispositions of which presuppose the establishment of a personal
individual guilt on the part on the company's manager, not the shareholders. The
guilt of the individual manager is a prerequisite basis of that particular offence.
We will no doubt be reminded on Chapter 7 of the German Criminal Code and we
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will see how limiting criminal liability to that of the individual person ensure in
fact that certain kinds of crime remain indeed very lucrative for corporations and
other legal entities.

In Germany, both the law and its enforcement demonstrate the need for new legis-
lation. A new Criminal Liability of Legal and Collective Entities Act is obviously
required. However, beyond mere legal reform, some cultural changes must also
take place.

Some of us may consider it important for Germany to be the home of big financial
centres in comparison to and competition with Paris, London, and one day also
with New York, Chicago or Tokyo. The German population may not be of the
same opinion. In contrast to the United States where about 40 to 50 percent of the
population hold stocks or financial funds investments, there is only between five
and seven percent of the German population owning stocks. Public attitude to-
wards imposing fines on companies, subjecting them to ethical standards or im-
posing other measures to prevent crimes committed within or by companies may
well be different in a society dominated by a large class of shareholders.

In the early nineties, the German public found out that insider trading, in the form
of trading-ahead, was apparently common within the country's financial institu-
tions. The truth is that the so-called "Frankfurt insider trading scandal" was inves-
tigated only as a case of tax fraud. In fact, there was no prohibition of insider trad-
ing in Germany until July 1994. The investigation showed that trading-head was
part of common practice for compensating traders. Overdraft credits on the per-
sonal speculation account of a manager and that of his superiors gave them free
hand to use their knowledge of their customers' trading positions. Part of the gains
went to the trader, part of it to his or her manager. In the desk of one of the man-
agers, the investigators found lists of the gains registered by the various managers'
personal accounts, one trader listed next to the other, with a trader's relative good
performance on such a record constituting the basis for future promotions. In that
particular case, the traders paid their taxes and fines, but no one else could be
proven personally guilty.

Misuse of the computer systems of the computer-driven exchanges in Germany is
always the result of individual acts by traders. Practices such as wash sales, cov-
ered order crossing, so-called compensation orders without delivery or payment in
order to manipulate the prices, can all contribute to raising the profits made by the
company or financial institutions. It can usually not be proven that the individual
trader benefits from these practices, even indirectly by obtaining a bonus or a
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promotion. Manipulating the price of the underlying to knock out a digit or a bar-
rier option can only benefit the issuer. Yet it is usually impossible to attach guilt
to the conduct of other persons within the organisation since most company or
financial institution can usually produce a professional contract they entered into
with the trader which stipulates that the trader agrees not to manipulate the prices
of underlying.

The above mentioned case against the head of a government soiled water purifica-
tion plant also had an interesting epilogue. The ridiculously low fine imposed by
the court in that case was calculated, as it should be under German law, on the
basis of the personal salary of the Director of the plant. The Lord Mayor of the
town who was ultimately responsible for the plant, authorised the payment of the
cost of the defence, the cost of the case and, in the end, the fine, out of public
funds. The Office of the Public Prosecutor prosecuted the Director because of
"Vereitelung der Vollstreckung einer Strafe" (§ 258 Abs.2 German Criminal
Code). The Mayor was also arraigned as accessory after the fact. The court in
Frankfurt sentenced the Mayor to a fine for having paid the fine imposed on the
Director. The judgment, however, was repealed by the Federal Supreme Court
(BGH 37, 226).

That particular acquittal against the jurisprudence up to that day gave birth to a
new German way of dealing with criminal responsibility of legal and collective
entities in the country. The latter now feel that they are responsible for all legal
expenses and fines or the offenders they employ.

Lawyers have been holding seminars throughout Germany to advise boards of
directors of chemical production companies on how to avoid or limit expenditures
related to offences committed by their employees on their behalf. For example, I
was taught during one of these seminars how to transfer certain responsibilities
into the budgets and under the notional authority of the lowest paid persons in the
company.

Some crimes involving legal entities are definitely lucrative. It really should not
come as a surprise to realise that the same interests that are protected by the cur-
rent regime which are so strongly opposed to introducing the concept of criminal
responsibility of legal and collective entities within the German legal system.
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Aspects of Legal Practice in Germany

Gerd Eidam, Burgwedel

I am going to tell you a story. It is a story behind the story.!

Monday, 10:00 a.m. Throughout Germany corporate boards are meeting. The
weekly executive session. Today, Monday the fourth of May, the results of the
first four months of the current fiscal year are to be revealed. In most major corpo-
rations, the annual financial statement 1997 begins to take a clear shape. Meetings
of the supervisory boards are upcoming.

Let us participate in the board meeting of a company. Let us call it the Black
Company.

The results have been discussed, the chairman summarises: "Sales of product A
decreased by 10 % compared to the previous year. Unfortunately, this serious
trend has continued this year. In the same period of time, the production costs for
our product B have increased beyond all proportion and, as such, the financial
statement for 1997 and the trend for the financial year is not making us or the
shareholders very happy. The shareholder value of our company has worsened
considerably.

We are all aware that the reasons for this development do not lie within our own
company. Four million unemployed, high taxes, people just do not have any
money to buy our products.

1 The following of the three complicated imaginary cases shows, in an example, three from
four major case groups in which the criminal acts can be subdivided into different business
fields. These tortuous business hazards are, more specifically: 1. Product risks, 2. Envi-
ronmental risks, 3. Business Establishment risks, 4. Transport and Transport economy
risks: See on these points Eidam, Unternehmen und Strafe, Kéln 1993 (20 ed. in prepara-
tion), p. 179 et seq. Very often criminal offences occur in different forms in businesses
(Eidam, Unternehmen und Strafe, p. 328 et seq.). The earliest best known example of an
offence for encroachment of risks is the so-called "Methods for Wood-Protection" case, in
which the case groups Product risks and Environmental risks were equally involved. Re-
garding this case see Eidam, Straftiter Unternehmen, Munich 1997, p. 1 et seq., for more
examples.
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But on the other hand, I have found out that our main competitor wants to increase
dividends. Now that is what shareholder value means.

Gentlemen,? it looks bad. Either we boost sales of product A and lower the pro-
duction costs for product B very soon - or drastic measures will be necessary: shut
down of production and fire employees. And please bear in mind that, several of
the board members' contracts are up for renewal this year. According to this year's
business results, our tantiéme fares poorly. The chairman of the supervisory board
has already made that quite clear to me. So let us gear up for battle, gentlemen."3

Monday afternoon: Meeting of the sales managers. Subject: Results of the board
meeting and the sluggish sales of product A. The board member for sales reports
about the dramatic situation to his staff. "What can we do?"

The comment is made: "We urgently need the big contract from Green City. We
have to do everything in our power to land it. Who will arrange a meeting with the
purchaser for Green City very soon?"

A staff member rings up in Green City and reports: "The purchaser was quite
open. He said that he had actually been planning on coming to Berlin next week to
see his favourite football team play a match, and he has always wanted to stay at
the Hotel Adlon. But he did not get a ticket for the football match, nor did he
manage to get a room in Adlon, so he had to cancel the trip."

Laughter. "Ahh, listen to that, will you?" "Who will get the tickets? Who will ar-
range things with the Adlon?"

Everybody in Black Company has understood the signals given by the corrupt
purchaser. They see their opportunity to be awarded the major contract. The pur-
chaser must be won over.

Nobody thinks a thing about legalities:

- not the staff member who gets the tickets for the match,

Note: There are almost always exclusively men on corporate boards.

3 The Chairman does not actually ask for the relevant legal proceedings from his colleagues,
on the other hand, he does not expressively exclude the methods of legal proceedings. De-
cisive will be, what weight his colleagues (and later, the members of the company) will
place on the hierarchy of the top managers? See Kenneth R. Andrews, Moral fingt ganz
oben an - Charakter und Wertsystem der Topmanger pragen gute wie schlechte Sitten im
Betrieb (Morals start from the top - Characters and values of top managers show the good
and bad sides of business), in Harvard manager (1990) p. 26 et seq.
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- nor the secretary who books the hotel room,

- nor the manager who signs the payment order,

- nor the accountant who enters the transaction so no one can find it,
- nor the staff member who leaves the tickets at the hotel,

- nor the manager who just happens to be in the seat next to the purchaser in
the stadium.*

Change of scene: The company division "Production Sector B" meets at the same
time as the sales staff. Of course the subject is the necessary reduction in costs.
Where can they save, and on what?

"If we use coarser nozzles, we can save 5 % on purchasing costs," is one sugges-
tion.

"Why have we not used these nozzles before?"

"The product risk was too high."

"How high?"

"1 %! We now have 1 or 2 reject nozzles a year."

"What can happen?"

"If a user breathes in a larger amount of the gas, he can be poisoned."?

"Oh, come on now, who would be so stupid as to breathe in that stuff? But ask the

nozzle supplier if he sees any risk anyway."

Regardless of the supplier's reply,® the managers of Production Sector B decided
unanimously to accept the risk and to use the coarser nozzles.

4 See Eidam, Korruption als Betriebsmodus (Corruption as a way of business), in: Kriminal-
istik 1996, p. 543 et seq. The growing number of disclosed corruption offences in Ger-
many led to a reinforcement of the relevant parts of the Criminal Act, §§ 331-338 StGB,
and because of the Act, to the fight against corruption, effective since 20 August 1997.
The disclosure of several spectacular bribery cases, has, as a consequence, since some
years now, also in Germany, led to the trend for the introduction of fines for enterprises.
Compare examples by Eidam, Straftiter Unternehmen, p. 78 et seq.

5 The case illustration reminds one of the famous, even if otherwise presented, "Erdal
Leather Spray" case, which was brought to the Federal Supreme Court of Justice, in 1990,
BGHSt 37, p. 106 et seq., and which, since then has been argued critically in the literature,
chiefly because of the causality demands which had been prepared by the BGH. See the
comparative examples from Eidam, Straftiter Unternehmen, p. 7 et seq.

6 Note: The nozzle supplier relies upon his major customer, Black Company. He has already
suffered from the decrease in sales with the Black Company in 1997. He can sell this com-
pany only what they need. So what answer is the nozzle supplier going to give?
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The chairman of Production Sector B asks: "Does anybody have any other ideas
as to how we could save even more?"

"If the disposal of all the waste arising from production weren't so ridiculously
expensive, we could produce much more cheaply."”

The board member for Product B turns to one of the managers. "Mister Miiller,
that's your field. Look into what can be done. Give us a report on Thursday so we
have enough time to decide here on Friday what I can say at the board meeting on
Monday. Mister Miiller - bear in mind our problem - securing jobs."

Manager Miiller goes back to his department and tells his staff about the serious-
ness of the situation. Everybody is worried. One employee says: "There is a trans-
port agency that is considerably cheaper than the others. But it does not really
have a very good reputation. They say that when it comes to waste disposal,
things are not always on the up and up. Should I ask him to give us a bid?"

"Of course," is the reply, "doesn't cost anything to ask!"

Note: five years ago I confronted the board of a large German company with an
advertisement in a well-known newspaper:

Waste disposal 1 ton:

in Germany 5,000 $
in Poland 500 $
in Angola 50 $8

I asked a board member of this large company what his decision would be. He
cursed about the strict German laws. I asked further, he laughed evasively and
replied, "Produce less waste!"

Back to the brainstorming session of the Production Department.

7 The number one offence of all environmental criminal offences in Germany has been,
since 1991 (increasing annually) the disposal of refuse, § 326 StGB. In 1991 there were
9,724 recorded offences according to § 326 StGB, and in 1997, with reference to the police
criminal statistics, (bulletin No. 37 of 29.5.1998) 29,501 new offences according to § 326
StGB were registered.

8 Quote from "Der Spiegel", 19 April 1993, No. 16, p. 37: "The more it costs for the dis-
posal of waste in Germany (e.g., waste disposal for the domestic household costs approx.
DM 300, paint waste approx. DM 2,000 and pesticides approx. DM 10,000), the more
challenging it will be to try to smuggle poisonous wastes across the border."
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Another worker says, rather hesitating, "I know the manager of the refuse dump in
Garden City. If we were nice to him, [ am quite certain that he would be willing to
meet us half way. Should I talk to him?" "Of course!"

All the staff members who are involved are very aware of what they are doing.
But it is a matter of the future of the company, the competitiveness of the team,
and of one's very own job. The pressure to perform is immense, especially the
pressure placed upon the staff at the very bottom of the company's hierarchic lad-
der. The last ones at the bottom will be the first ones to go when it comes to "sav-
ing costs".

On the other hand, the staff members are bothered only in extremely seldom cases
by the fact that they might be breaking the law by their actions. In their efforts to
be competitive, companies have their own laws, rules and corporate ethics. This
also includes the term "borderline morals", which is not be found in moral doc-
trine.

"Borderline morals" : the corporate activities on the border between the legal and
the illegal.

Since the 1977 Brenner and Molander study entitled "Is the Ethics of Business
Changing"?,? we have been aware that many managers - 43 % - are prepared to do
things in their professional life that they would reject in their private life.l10 They
accept any risk to ensure that the success of the company and, therefore, their per-
sonal career is not endangered.!!

9 Harvard Business Review, January/February, 1977, p. 57 et seq.

10  See Posner, B.Z. & Schmidt, W.H., Values and the American Manager: An Updated Up-
date, in: California Management Review (1992), vol. 34, p. 80 et seq. There was a rise in
the USA in the percentage of the managers who experienced a degree of guilty conscience
at work. In the period 1981-1991 from 29 % to 38.6 %. The argumentum e contrario (re-
versal of argument) showed however, that 61.4 % of the managers who were questioned
had reason to be cautious in the carrying out of their professional activities.

11 In 1970, more than 65 % of the questioned German managers answered the question "Do
you feel pressurised, in your professional activities to carry out certain dealings which
could bring you in conflict with your conscience?" These managers admitted that they
sometimes, or often, were pushed into dealings which led them into a battle of conflicts. A
further questionnaire in 1984 showed that 50 % of the questioned managers had a guilty
conscience when carrying out business transactions. The apparent conflict tension can be
traced back to a lowering of morals. Compare with the detailed arguments in: Gerhard
Blickle, Kommunikationsethik im Management, Stuttgart 1994, p. 3 f.
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The typical German environmental offender is highly competent when it comes to
planning and performance and is strongly profit orientated. Normal characteristics
of corporate directors and officers.!2

And this willingness to personally enter into illegal risks for the sake of the com-
pany does not contradict the fact that 50 % of all criminal proceedings within the
corporate world are initiated by current or former staff members.

This willingness to press charges is much rather a sign of a poor corporate cli-
mate, of jealousy, hate or revenge.

And just as foreign as the term "borderline moral", a differentiation of ethics into
internal and external is unknown in ethics doctrine.!3 That is, a separation be-
tween the behaviour of the employees in and towards their own company and the
behaviour on the market. Outside, Darwin's Law of Evolution applies: "Survival
of the fittest." The "invisible hands" of Adam Smith are mainly on the side of the
stronger ones. !4

Essentially, criminal laws do not affect the members of a company until actual
proceedings have been initiated against them. But these criminal proceedings in
the corporate world are often just a question of how fit one's nerves are.

German criminal law proves to be quite ineffective in this regard. We Germans
undertake a lot regarding the field of Company Law, but we are seldom success-
ful. Our warnings are usually harmless warnings. Blunt arrows in the hands of
incapable warriors. Only in extremely few cases are convictions actually
achieved.!> And if there is a conviction, usually only fines are issued, and the

12 Compare Klumbies/Borchardt, Ernstfall Umwelt, Hilden 1993, p. 224.

13 Detailed in Eidam, Unternehmenshaftung und Wirtschaftsethik - Rahmenbedingungen oder
unternehmerische Handlungsgrundlage? In: Investitionsgiiter- und High-Tech-Marketing
(ITM), Publisher: R. Hofimaier, 2 ed., Landsberg/Lech 1993, p. 589 et seq. (603 et seq.).

14 In an interview with the "Stern" magazine 1991, No. 25, Werner H. Dieter, who was at
that time the Chairman of Mannesmann AG, explained that "For business to grow, the em-
ployees must exert themselves. This means he has to get out on the market, he has to be on
the ball, he has to seize the opportunities." - Thereto, the reporter's remark: "The survival
of the fittest." - Dieter: "Absolutely. That's the way it is."

15 It could well be implied that the one who is aware of the higher penalty will generally be
more careful than the one who can assume that his offence will be covered quasi by the
company. (This last argument is often heard by the company's representative, when the
discussion is narrowed down to the amount of the fine to be paid by the defendant.) How-
ever, if the risk "offence" is minimal, then the court will issue a warning. According to the
figures in the judgement statistics of the Federal Office of Statistics in Wiesbaden, only ap-
prox., 4 % of Environmental offences prosecution proceedings actually lead to a convic-
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company then usually reimburses the convicted for these fines. There are legal
expenses insurances to cover the attorney and court costs incurred. I do admit that
I invented legal expenses insurance for criminal cases of Corporations in 1981.16
Hence the cost/benefit analysis for the company encourages the perpetration of
the crime.17

One could almost assume that the company would understand the meaning of the
word "risk", under the criminal law, as being a term of guidance. If the interpreta-
tion of "risk" which is derived from "risicare", the sailor's jargon in the era of the
Roman Empire, this could be translated as "the obstacles have been removed".

The investigators are usually faced with the problem of producing evidence. Of-
ten, the question of causality and guilt within companies organised into various
divisions cannot be answered with absolute clarity. Whodunnit?

Criminal offences in companies are usually a result of teamwork, the action of a
legal entity. Many organs and body parts are involved in such an offence. Due to
numerous individual acts and tasks delegated within the company, it is extremely
difficult to pin the responsibility on any natural persons - and it may even be im-
possible.

The contribution of each individual employee is usually just a trifle. But it is the
sum of all these individual acts which constitutes the offence.

tion; see Eidam, Straftiter Unternehmen, p. 1 f. The reasons for the questionable results
from these criminal proceedings are due to lack of evidence. There is no conviction be-
cause the offender in this confusing labyrinth "Company" cannot be determined, or, be-
cause his guilt cannot be sufficiently proven. Because of complex organisation structures,
it becomes more and difficult to pinpoint the persons responsible who delegate the numer-
ous business activities. (One only has to think of the big business concerns such as Daim-
ler Chrysler AG.) This is particularly valid for those on the outside, to which the police,
the courts belong.

16 See Eidam, Industrie-Straf-Rechtsschutzversicherung, Commentary, Kéln 1994. This in-
surance policy has been taken out by the majority of companies in Germany.

17 According to the California Criminal Liability Act of 1990 (Pinto Bill), businesses and
managers who are aware of a "Serious concealed danger" in their business are legally
bound, in writing, to inform the employees and the relevant U.S. authorities of the danger.
This law came into effect through a civil proceeding in which documents were produced
which showed that the Ford Motor Company apparently considered recalling the Pinto cars
already produced, because of a construction error which could be a possible fire-cause,
nevertheless, the recall was not activated because of an internal cost analysis which con-
cluded that the expected costs of the recall would be higher than the expected compensa-
tion demands and procedural costs; compare Eidam, Industrie-Straf- Rechtsschutzversi-
cherung (Vol. No. 1.1.1990 f.).
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Current German law is not set up to deal with such criminal offences. This would
be different, if under German criminal law there was an organisation responsible
for the imposition of fines in cases of a breach of an administrative offence, if the
company was in breach of an offence criminally, and not only civilly. This would
be reserved for cases in which the true offender could not be pinpointed, but it
could be proved that the offence had be carried out by someone in that company
and for that company.

Such an administration action is already legal practice in the majority of countries
in the western world, and there the punitive action taken can lead to cancellation
of a company's licence, should the company be found guilty of an offence. This
would be a helpful means to encourage companies to adhere more to a reputable
business culture within their companies. However, this seems more realistic than
merely waiting for the invisible hand of Adam Smith to reach out and take the
"misguided sheep" from out of these companies and lead them onto the right
track.

Therefore, it would be an act of fairness to the actual person as criminal offender
if, in the future, the company as criminal offender is also prosecuted.!8

Thank you for your attention.

18  This is becoming increasingly demanded: compare literary examples by Eidam, Straftiter
Unternehmen, especially: Heine, Die strafrechtliche Verantwortlichkeit von Unternehmen,
Baden-Baden 1995, and Ransiek, Company Law: Strafrecht, Verfassungsrecht, Regelungs-
alternativen, Heidelberg 1996.



Forms of Criminal Responsibility of Organisations:
Aspects of the Legal Practice in Germany

Harald Kolz, Wiesbaden

I.

What Mr. Benner related,! corresponds to my own experiences, as well as the
knowledge gained by public prosecutors in large business centres such as Frank-
furt/Main.

As a result of these experiences, I have observed that in many criminal areas,
mainly in the wide-ranging area of white-collar crime, there are numerous cases in
which a company is identified as the actual "perpetrator" of a crime, leaving our
traditional individual criminal law incapable of dealing with this problem.

However, these are not normally cases where the commission of criminal acts is
the main company aim, in which the organisation, as it were, is acting as a "crimi-
nal association". It is true that this occasionally occurs; for example, we have wit-
nessed a whole series of such cases involving the sale of fraudulent capital in-
vestment. However, in these instances, it is relatively simple to determine and
prosecute the individual who is criminally responsible, and the company will
normally cease to exist once the legal investigations have commenced. The main
problem is principally posed by those criminal acts which are committed by
trustworthy and, in part, noted companies. They often result from undesirable
trends within the companies, which in turn are a consequence of the development
over the years, of a particular "corporate culture". As far as these companies are
concerned, the responsible persons cannot be adequately identified, not only due
to a generally lengthy developmental process but also because of ever changing
responsibilities; work is designated and done in teams, and also due to the fact
that the persons who carry the ultimate responsibility are found at the managerial
and middle-management levels and simply cannot be identified.

1 Supra p. 53.
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Examples of this type, illustrate the inability of a criminal law based on individual
responsibility to guarantee the protection of legal interests. Several such examples
can be found in the field of environmental criminal law. I only need to refer to the
case from the prosecution service of Hesse which Professor A/wart mentioned in
his inaugural lecture last year at Jena:
"One of the worst incidents involving chemical substances in the history of the Fed-
eral Republic of Germany resulted in 11.8 tonnes of a poisonous chemical substance
raining down onto an entire suburb. The result was that 153 persons suffered from
damage to their health and the damage to property was immense. Although exten-
sive organisational and control deficiencies were identified, the criminal proceedings
against the works manager, the manager and other company employees had to be

suspended; only a simple worker who stood at the operating level was subjected to a
penal order."

There are numerous analogous, if less spectacular, cases not only in the field of
industrial environmental contamination, but also in the field of the manufacture
and sale of products posing health hazards. In recent years, there has also been a
large increase in industrial waste disposal. As far as the latter group of waste dis-
posal cases is concerned, they are unique in that they are normally caused inten-
tionally rather than negligently. Immense profits can be gained by making false
declarations, in order to reduce the disposal costs. Nevertheless, criminal sanc-
tions often tend to be imposed on the lower hierarchical levels, on those who are
most directly and immediately involved in the incident.

It is also evident that the limits of individual criminal law in all white-collar
crimes result in an unsatisfactory process. As examples, I would mention tender-
ing fraud and corruption cases, as well as contraventions of export prohibitions
and embargo stipulations. All major proceedings which took place in previous
years as a result of tendering fraud for example, only concerned the prosecution of
subordinate clerks, such as cost accountants, although it was obvious that perti-
nent basic decisions had been made by the management. Corruption proceedings
are often instigated against subordinate company employees such as planners or
canvassers, who gain almost no advantage as a result of the corruption while the
payment of bribes continues to be considered to be part of normal business prac-
tice, and stays outside the reach of criminal law.

I would like to bring one more group of cases to your attention, namely criminal
proceedings against bank employees for tax evasion by customers who avoided
declaring as income, interest received from a foreign territory:
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- In an extremely large number of cases, bank customers have had domestic
assets transferred to other countries, in order to avoid the payment of tax on
interest. Generally this was possible only with the compliance of banks which
concealed the cash flows and names of the beneficiaries. Numerous criminal
cases of this nature are pending in almost all public prosecutor departments in
Hesse.

- I'would like to stress that I do not want to make sweeping accusations against
all banks concerning illegal or even criminal actions (as Bertolt Brecht's fa-
mous motto goes, "what is the breaking into a bank when compared to the
founding of a bank"). This notwithstanding, bank crime remains a common
phenomenon.

- When criminal investigations are carried out against bank employees, typi-
cally, employees such as customer advisors are first to be targeted as they
deal directly with the customer. However, when large amounts of money are
transferred through internal bank accounts, in contravention of what is known
as the "truthfulness of accounts", and anonymous deposit and withdrawal
slips are issued, then presumably the responsible persons are to be found at
the higher managerial or board levels.

In such a situation, where the responsible persons cannot be determined and ulti-
mately only the company profits from the criminal offence, the purpose of pun-
ishment disappears into thin air. Even when the attempt to identify the responsible
individual, often a subordinate, is successful, the force of the law can often no
longer be secured. The penalty for the individual must inevitably take into account
his or her personal and economical situation, and it is even considered a mitigat-
ing factor if the individual has "altruistically" assumed responsibility for the viola-
tion of the law in the interest of the company. Furthermore, the punished actor
will often not even be burdened by the punishment, as under German law the
company may reimburse the actor for the imposed fine. Often, the amount has
been included in the company's calculations when committing the offence.

II.

The discussion draft issued by the Ministry of Justice and European Matters in
Hessen aims at establishing criminal responsibility of legal entities and other cor-
porate associations by attributing individuals' actions and faults to them, in which
case the starting point for criminal responsibility is based on an action carried out
for the association which constitutes a violation of corporate duty.
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The regulation has the following basic prerequisites:

- The penalisation of the individual perpetrator and the corporation are not
mutually exclusive. Both perpetrators can be made responsible for the of-
fence in question and both can be penalised.

- Penalisation of an association is not restricted to commercially active compa-
nies, but extends to all legal entities and other corporations as a whole, as
pertinent offences can be committed even in corporations with non-material
objectives.

- The group of persons whose acts can result in the penalisation of the corpora-
tion is not restricted to the management level. Rather, the corporation, as is
the case according to European Community law, is to be made legally re-
sponsible for offences committed by all employees which act in its name.
Derelictions of duty and company mistakes are to form the basis and justifi-
cation for the penalisation of the corporation; a case in point would be faults
in the supervisory and control system which encourage individual employees
to act against the law, and have an effect on all employees.

- The individual perpetrator need not be identified; it suffices to determine that
the actor is a company employee.

- Criminal liability of the association depends on the initial offence committed
by the employee which must stem from a neglect of duty which is "company
based". This should exclude cases where the offence is unconnected to the
tasks generally allotted to the employee, but carried out upon occasion (such
as the commission of a traffic offence on the way to a business appointment).

The draft provides for two types of sanctions: a pecuniary penalty, and the disso-
lution of the association, together with two kinds of disciplinary measures: the
issuing of instructions, and a compulsory supervision order.

A pecuniary fine is especially effective against profit-orientated associations and
should obviously be favoured. The dissolution of an association should only be
considered when the corporation's aims or activities are directed at committing
criminal offences.

Regarding disciplinary actions, which can also be connected to an order imposing
a fine on an association, the emphasis is to be placed on directives which result in
appropriate restorative measures being taken including perpetrator-victim com-
pensation and reparation for damages. In accordance with the principle of propor-
tionality, a compulsory supervision order should only be imposed when directives
appear to be insufficient.



The Legislation and Judicial Practice
on Punishment of Unit Crime in China

Justice Liu Jiachen, Beying

I am very pleased to have the opportunity to exchange experiences with counter-
parts from various countries on the suppression and prevention of unit crime.
Your experiences and practices are a very beneficial source of information to
China. I would like to give a brief introduction to the legislation and judicial prac-
tice as they relate to unit crime in China.

1.  Introduction on Legislation Regarding Unit Crime
in China

For a long time, the issue of whether a unit could be the subject of crime was not
settled among theorists in China.

Due to the historical conditions of that time, the first criminal law which was
promulgated in 1979 defined the criminal responsibility of a natural person, but
did not cover unit crime. Since the period of reform, the opening of the country to
the outside world, and the political and economic development in China, crimes
committed by or on behalf of units have become increasingly serious. It has been
especially so in the area of smuggling. In 1985, customs tracked down and made
seizures in more than 2,000 smuggling cases by units of a value of 670 million
RMB, and in 1986, 1,810 such cases of the value of 510 million RMB, making up
83 % of the total amount of all such smuggling cases. In 1987, the Customs Law
of the People's Republic of China stipulated for the first time that "enterprises,
institutions, state organs or public organisations" could be guilty of a smuggling
crime that was the beginning of our criminal legislation on crimes committed by
units, and the end to the speculation about whether a unit could commit a crime.
Since then, more than 50 kinds of unit crimes have been stipulated in over 20
criminal, civil, economic and administrative regulations.! These stipulations,

1 For example, Supplementary Provisions of the Standing Committee of the National Peo-
ple's Congress Concerning the Punishment of the Crimes of Smuggling and Decision of the
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though supplementing criminal law to some extent, are still weak in the following
ways:

(a) the lack of general stipulations on unit crime leads to a vagueness of the re-
sponsibility of individuals in the context of unit crime;

(b) too many different designations of entities involved in a "unit crime". Some
regulations refer to "enterprises, institutions, organs or public organisations",
others to "enterprises and institutions", and some to "units" - that can lead to
some confusion in the relevant legal definitions;

(c) inconsistent stipulations relating to the punishment of unit crimes, some pro-
vide for a "dual-punishment system", while others rely on a "single punish-
ment system".

In the latter system, for certain cases, only the unit is punished, whereas in other
cases only the persons who are directly responsible in the unit are punished. That
situation has, to a certain degree, influenced the application of laws on unit crime.
In 1997, the Criminal Law was amended. In light of the practical need for control-
ling unit crime, and referring to successful experiences of legislation from foreign
countries, the concept of unit crime was included in both the General Provisions
and Special Provisions of the Law Section 4 of Chapter 2 of the General Provi-
sions of Criminal Law which define the concept and principle of punishment for
unit crime, while the Special Provisions clarify the types of crime which may be
committed by a unit as well as the conditions and criminal responsibility for each
unit crime. This represented a great breakthrough in China's Criminal Law and
provided powerful legal means for judicial organs to severely punish the offend-
ing unit.

Prior to the adoption of a clear definition of unit crime in our Criminal Law, our
judicial organs dealt with the unit crime as a crime committed by an individual.
Since the implementation of laws on punishment of unit crime, e.g. Customs Law
of 1987, the judicial system has fully implemented legal means to severely punish
unit crime. For example, in 1993, the Commercial Bureau of Rushan City, Shan-
dong Province, sought exorbitant profits for itself, committed acts of bribery and
colluded with armed law enforcement personnel, to smuggle more than 9,900
boxes of cigarettes. In 1994, the Shandong Provincial High Court, in its final
judgement in the case, fined the Commercial Bureau of Rushan City the amount
of 100,000 RMB Yuan, and severely punished the Director of the Bureau, Liu

Standing Committee of the National People's Congress on the Prohibition against Narcotic
Drugs, etc.
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Qishan, and 10 other persons who shared criminal responsibility. According to
statistics, between 1992 and 1994, 91 criminal cases of speculation (those which
severely disturbed the economic order) by units were sentenced by the Chinese
courts; between 1995 and 1997, 444 criminal cases involving financial fraud,
value added tax (V.A.T.) fraud, making and selling of counterfeit and poor quality
products, committed by units were sentenced by the Chinese courts, thus guaran-
teeing the establishment and development of the socialist market economic order.
With reference to unit crimes which have been investigated and prosecuted by
judicial organs in China, the following observations can be made:

(a) Unit crime spreads very quickly, covering a wide range of activities, but
mainly in the areas of economic crimes including smuggling, tax evasion,
falsification of information for illegal gain, illegal management, making and
selling counterfeit and poor quality products, fraud, offering and accepting
bribes, etc.

(b) The number of criminal cases involving units increases as more and larger
companies enter the financial system. For example, in 1995, the case of ille-
gal fundraising by Xin Xing Corporation of Industry and Commerce in Wuxi
City, Jiangsu Province which went before the Supreme People's Court in a
case which involved some 3.2 billion Yuan.

(¢) Units which have been found guilty of a crime cover a wide range of entities,
including state-owned corporations, enterprises and institutions, a good num-
ber of private corporations, enterprises, three kinds of investment enterprises
(i.e., enterprises owned exclusively by foreign capital, Chinese-foreign joint
ventures and cooperative enterprises), foreign enterprises, as well as state or-
gans and armed forces.

(d) Unit crimes are extremely difficult to investigate and prosecute. The subject
of unit crime law mainly refers to legal entities established in accordance
with the law, and to state organs, and refers to crimes committed under the
pretence of "serving the unit", and being fraudulent in nature. In addition, due
to the fact that most of the persons who are directly responsible are state offi-
cials or have some officials as superiors, there are great obstacles to such in-
vestigations and prosecutions. Given the current state of unit crime, it is my
opinion that unit crime will become increasingly more difficult to detect and
more complex in nature. The task for the judicial system will become more
arduous.
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2.  Main Content of the Chinese Law Regarding Unit Crime

Elements Comprising a Unit Crime

Art. 30 of the Criminal Law stipulates that "Any company, enterprise, institution,
state organ, or organisation that endangers society, which is prescribed by law as a
crime committed by a unit, shall bear criminal responsibility". According to this
provision, unit crime refers to an act by the company, enterprise, institution, state
organ or organisation, for the purpose of "illicit benefit for its own unit", which
endangers society as a result of a decision made by a unit collectively or by a per-
son in a position of responsibility, and which shall receive a criminal punishment
in accordance with the law. The essential elements of unit crime are as follows:

(a) The subject of unit crime is the company, enterprise, institution, state organ
or organisation. Although variations of the word "unit" are commonly used, and
which are not clearly defined in Criminal Law, it only refers to a company, enter-
prise, institution, state organ, or organisation, i.e. limited-liability company, lim-
ited stock company, enterprises of various forms, administrative organs, judicial
organs, armies at different levels, and all kinds of public and social organisations
established legally. What should be noted is that in China, crimes committed by
parties other than natural persons are not limited to the unit which has the qualifi-
cation of a legal person, but also includes organisations and branches of non-legal
persons. If the subject of unit crime is to be determined only on the basis of
whether the unit has the qualification of a legal person, it would be more difficult
to implement the punishment and prevention to this kind of crime. This is why
such crime in China is called "unit crime" instead of "crime of a legal person".

(b) The purpose of a unit crime is to obtain "illicit benefit for its own unit". Here
"illicit benefit" refers to the benefit prohibited by national laws, administrative
laws and regulations, local laws and regulations, as well as other related stipula-
tions. If a unit obtains a legitimate benefit by an act which violates the law, it will
not have committed a unit crime. The question of whether an illicit benefit was
gained or not is an important criterion for determining whether a unit crime was
committed. Unit crime is committed only if the illicit benefit is for "its own unit".
If a staff member of a unit commits a crime in the name of the unit in order to
obtain illicit benefit for him or herself, it would not be a unit crime, but only an
individual crime committed by a staff member within the unit.

(¢) A unit crime is committed as a result of a decision made by the unit collec-
tively or by a person in a position of responsibility, and reflects the will of a unit.
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"The decision made by a unit collectively" refers to the decision made by an
agency which has the authority to act on behalf of a unit in accordance with the
law or the constitution of that unit, e.g., decision made by staff and workers' rep-
resentative assembly, shareholder's assembly, board of directors, and special
leader's agency. "The decision made by a person in a position of responsibility"
refers to the decision made by an individual who has the authority to act on behalf
of a unit in accordance with the law or the constitution of the unit, e.g., decision
made by a factory director, chairman of the board of a corporation, general man-
ager, or the persons who are responsible in organs and institutions. If an ordinary
staff member within the unit decides, without any authorisation, to undertake to
commit a crime in the unit's interest and in the name of that unit, except where the
crime is committed with the agreement of the person in charge of the unit, it is
deemed to be an individual crime of the person in charge and not a unit crime.
The offending person has gone beyond his authority of his own free will, and can-
not, therefore, represent the will of the unit, and consequently the crime cannot be
investigated as a unit crime.

(d) Unit crime must be clearly stipulated by Criminal Law. Art. 30 of China's
Criminal Law stipulates the specific criteria which determine when a unit is sub-
ject of a crime, thereby limiting the scope of the application of the law. "Pre-
scribed by law as a crime" refers not only to the stipulations contained in Special
Provisions of the Criminal Law, but also includes the circumstances which are
prescribed in other laws. Chinese laws generally adopt the legal rule that after
prescribing the criminal responsibility of an individual, a single section will stipu-
late as "While a unit commits a crime prescribed before, it shall be punished to
...". It is also the case that unit crime is directly prescribed in rules and regula-
tions, e.g. art. 137 of the Criminal Law provides that "Where any building, de-
signing, construction or engineering supervision unit, in violation of state regula-
tions, lowers the quality standard of a project and thereby causes a serious
accident, the person who is directly responsible for the accident shall be sentenced
to fixed-term imprisonment of not more than five years or criminal detention and
shall also be fined" etc.

Scope of Unit Crime

According to the Special Provisions of the Criminal Law, there are 129 infractions
that can lead to prosecution as a unit crime. Among them, one pertains to endan-
gering state security (Chapter Two), 80 pertain to undermining socialist market
economic order (Chapter Three), one pertains to infringing upon the rights of the



76 Liu Jiachen

person and the democratic rights of citizens (Chapter Four), 32 pertain to disrupt-
ing the order of social administration (Chapter Six), three pertain to endangering
the interest of national defence (Chapter Seven), five pertain to corruption and
bribery, one pertains to the dereliction of duty (Chapter Eight); all these amount to
31.2 % of the total charges of 413 in the Special Provisions of Criminal Law.
Noteworthy features of these provisions are as follows:

(a) Most unit crimes belong to the category of economic crimes, and the majority
of the economic crimes can be committed by a unit. According to the Criminal
Law, there are 80 types of unit crimes in the single category of actions undermin-
ing socialist market economic order. This represents 62 % of the total number of
the unit crimes, and 84.2 % of the total crimes in the relevant Chapter. Unit crimes
prescribed in other chapters are mostly concerned with the purpose of profit.

(b) Most unit crimes belong to the category of intentional crimes. In China's
Criminal Law, unit crime is mostly intentional. Several articles clearly stipulate
that only the intentional crime committed by a unit shall be punished; as to the
negligent act of a unit which has caused serious consequences, it shall not be in-
vestigated and prosecuted for criminal responsibility. For example, the stipula-
tions on providing substandard weapons or equipment or military installations
through negligence in section 3 of art. 370 of the Criminal Law, refer only to
natural persons as subjects of the law. However, in the interest of society, a num-
ber of articles do stipulate that the negligent act committed by a unit resulting in
serious consequences shall be investigated and prosecuted for criminal responsi-
bility, e.g. the stipulations on illegal leases or loans of guns in section 2 and 3 of
art. 128 of the Criminal Law, the crime can be committed either intentionally or
negligently. The crime of causing a serious accident in a project, prescribed in art.
137 of the Criminal Law, can only be committed out of negligence.

(¢) Most unit crimes can be committed by a unit as well as by an individual, e.g.
the crime of fraudulently raising funds as stipulated in art. 192 of the Criminal
Law. However, a few crimes may only be committed by a unit and not by an indi-
vidual, e.g., the crime of secretly dividing up state-owned assets, fines or confis-
cated money or property as stipulated in art. 396 of the Criminal Law.

Criminal Responsibility for Unit Crime

Art. 31 of the Criminal Law provides that "Where a unit commits a crime, it shall
be fined, and the persons who are directly in charge and the other persons who are
directly responsible for the crime shall be punished. Where it is otherwise pro-
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vided for in the Special Provisions of this Law or in other laws, those provisions
shall prevail". According to the stipulation mentioned above, the "dual-
punishment system" is the general principle in our Criminal Law for punishing the
unit crime. If a unit, as an independent subject of a crime and of its own will,
commits a crime which seriously endangers society, the unit ought to receive
criminal punishment. At the same time, the intention of committing the crime and
the act of endangering society shall be deemed to be conscious actions by the per-
son who is responsible within the unit. If no person is responsible, there is no
crime committed by a unit. Therefore, at present, most of the countries in the
world follow the "dual-punishment system". Art. 31 of the Criminal Law reflects
an input from foreign legislation, including the principle of the "dual-punishment
system" for unit crime. However, the exception is also regulated, i.e. "Where it is
otherwise provided for in the Special Provisions of this Law or in other laws,
those provisions shall prevail", reflecting the combination of principle and flexi-
bility.

There are two main features about the "dual-punishment system" in the Special
Provisions of the Criminal Law. Firstly, for most unit crimes, the unit shall be
fined according to the provisions of the Criminal Law, and the persons who are
directly in charge and the other persons who are directly responsible for the crime,
shall be punished according to the law as it relates to a natural person. For exam-
ple, section 2 of art. 152 of the Criminal Law provides that "Where a unit commits
the crime as mentioned in the preceding paragraph, it shall be fined, and the per-
sons who are directly responsible for the crime shall be punished in accordance
with the provisions of the preceding paragraph". Secondly, for the smaller group
of unit crimes, while the unit is fined according to stipulations of the Criminal
Law, the punishment for the persons who are directly in charge is the legally-
prescribed penalty provided for in other laws which is lighter when compared
with the crime committed by a natural person, e.g. the stipulations on smuggling
goods or articles in art. 153 of the Criminal Law. In this provision, the first section
stipulates the legally-prescribed punishment for a natural person who commits this
crime, and the second section provides for punishment for the unit which commits
this crime. The latter punishment is lighter in comparison to the previous one.

"Where it is otherwise provided for in the Special Provisions of this Law or in
other laws, those provisions shall prevail", mainly refers to the stipulations on
"single-punishment system". The "single-punishment system" is that of unit
crime, i.e. only the persons who are directly responsible in the unit or the unit it-
self shall be punished. All stipulations on "single-punishment system" in our
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Criminal Law only punish the persons who are directly responsible in a unit. For
example, it is stipulated in art. 137 of the Criminal Law that "Where any building,
designing, construction or engineering supervision unit, in violation of state regu-
lations, lowers the quality standard of a project and thereby causes a serious acci-
dent, the person who is directly responsible for the accident shall be sentenced to
fixed-term imprisonment of not more than five years or criminal detention and
shall also be fined; if the consequences are especially serious, he shall be sen-
tenced to fixed-term imprisonment of not less than five years and shall also be
fined".

3.  Suggestions for the Punishment and Prevention
of Unit Crime

There are various reasons for the existence and spread of unit crime. The punish-
ment and prevention of unit crime is a systematic process and needs to be ad-
dressed in a comprehensive manner. China is willing to work jointly with other
countries of the world, to reduce the harmfulness of unit crime. To this end, some
suggestions follow:

(a) Further improve the laws and regulations on unit crime. At present, although
there are differing views among legal theorists on the issue of criminal responsi-
bility and related issues, it is generally accepted that unit crime poses a great dan-
ger to society, and criminal punishment should be imposed. Therefore, it is an
urgent task to punish and prevent unit crime by determining the criminal respon-
sibility of unit crime through legislation. Even in countries like China, where the
unit crime has been prescribed in legislation, the laws regarding this issue need to
be further improved. For example, the means of punishment of unit crime are lim-
ited to fines, and appear confined to singular measures. The law should create a
system of criminal punishment appropriate to the unit based on the nature of the
unit as well as widen the scope of criminal punishment to include winding up a
business, limiting the scope of professional activities, compulsory dismissal, etc.,
so as to improve the efficiency of punishing and preventing unit crime. Mean-
while, the litigation process for unit crimes should also be improved. Facts show
that inappropriate procedures to deal with unit crimes are obstacles to effective
punishment of this kind of crime.

(b) Set up an efficient mechanism for preventing unit crime. Punishment is only
one means of crime prevention. To prevent unit crime, in addition to imposition of
severe punishment on the unit which committed a crime, the economic ethics and
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business morality of legal persons should also be strengthened. Greater impor-
tance should be attached to the role played by professional organisations and other
sectors of society in the development of stronger business ethics. The system of
legal persons should be improved. The macro control function of government
should be strengthened, especially its supervisory and regulatory functions in the
financial sector. The fight against corruption should be further strengthened so as
to dismantle the political culture which encourages unit crime.

(c) Strengthen international cooperation in the area of unit crime sanctions. Unit
crime is mainly an economic phenomenon, which, with the development of inter-
national trade and the gradual establishment of a unified world market, has also
grown to become a transnational crime. This requires close cooperation among the
governments and judicial organs of all nations in maintaining contact, sharing
experiences on legislation, supporting each other in judicial circles, strengthening
exchanges in theoretical research. I am confident that through our joint efforts, a
better way of punishing and preventing unit crime will be achieved.
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National Developments in Germany: An Overview

Gerhard Fieberg, Bonn

1. German law contains no provisions for criminal liability for legal persons or
associations of persons. Criminal penalties can only be imposed on natural per-
sons.

Criminal liability for the former cases has, however, been the subject of intensive
discussion in German legal circles in recent years arising out of complaints of the
lack of sanctions in cases of economic and environmental crimes, as well as in
organised crime. Crimes committed by associations, in particular corporate crime,
account for 80 % of serious economic crime cases. Annual estimates of the result-
ing damage amount to some 20 billion DM.

The question of whether there is a need to introduce new criminal punishment for
associations or whether legal institutions can be brought into line within the exist-
ing system of criminal law, is the subject of controversy.

2. Despite the views of legal theorists, criminal liability for associations has
been recognised throughout German legal history. Associations were punishable
in Germany until the end of the 18th century. This accorded with the practical
needs of criminal law, which at that time, served the needs and secured the power
of the nobility. Only with the advent of the Enlightenment, and the concomitant
loss of power of the traditional nobility coupled with the growing importance of
associations, did the momentum change and the view that collective entities could
not be punished adopted. This view subsequently gained acceptance and remained
- in spite of some opposing views - predominant in German criminal law theory
until recently. Thus, the criminal law section of the 40th Congress of German
Lawyers, which met in Hamburg in 1953, unanimously declared its opposition to
criminal liability for associations. In addition, a clear majority of the members of
the Grand Criminal Law Commission voted against the inclusion of criminal li-
ability for legal persons in the German Criminal Code. In the Special Committee
on Criminal Law Reform, the Federal Ministry of Justice expressed the view that,
on the basis of the criminal law of culpability, there was no possibility of introduc-
ing a criminal penalty for legal persons. This problem was to be dealt with under
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the law relating to regulatory offences, the Ordnungswidrigkeitengesetz (OWiG).
The Special Committee finally decided in favour of providing for pecuniary sanc-
tions for legal persons. However, the proposal attributing criminal penalties to
these pecuniary sanctions was rejected.

3. Although German criminal law does not currently provide for criminal liabil-
ity for legal persons or for other associations of persons, there are a number of
other criminal law and non-criminal law measures which may be imposed on as-
sociations:

- theregulatory fine (pursuant to § 30 OWiG);

- forfeiture and confiscation (§§ 73 s. 3, 74 et seq., 75 of the Criminal Code,
§ 29, 29a OWiG);

- transfer of surplus proceeds (§ 10 s. 2 of the Economic Crime Act);
- so-called "black lists";

- restrictions on activities pursuant to the law on economic administration (e.g.,
§§ 35, 51 of the Trade Code, § 16 s. 3 of the Handicrafts Code, § 20 of the
Federal Emission Control Act);

- the dissolution of associations (e.g., pursuant to § 396 of the Public Compa-
nies Act, § 62 of the Private Limited Liability Companies Act, § 81 of the
Cooperatives Act, § 17 s. 1 in conjunction with s. 3 of the Associations Act,
§ 38 of the Credit Act, § 39 s. 2 of the Federal Constitutional Court Act, and
§ 43 of the Civil Code).

4. Proponents of the introduction of criminal sanctions for associations have put
forward the following criminal policy reasons in support of their position:

- The inadequacy of existing sanctions

De lege lata sanctions for legal persons and associations of persons are often
regarded as being insufficient. The Regulatory Offences Act has proven to be
ineffective in practice because of its strict prerequisites. It has been said that
forfeiture, confiscation, and transfer of surplus proceeds can only be applied
against associations in exceptional cases and that the deterrent effect of these
three measures is negligible because they only aim at restitution of the status
quo ante. Dissolution of an association pursuant to administrative or com-
pany law has also been claimed to be insufficient as a substitute for criminal
law measures against associations. On the one hand, the relevant prerequisite
elements are said to be very narrowly worded, and, on the other hand, the dis-
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5.

solution of a corporation in cases of less serious offences cannot be invoked
due to the principle of proportionality.

The inadequacy of the deterrent effect of punishment on individual offenders
who have committed an association crime

Attention should also be given to the view that an individual considers a
questionable action to be less morally objectionable if it serves to protect
common interests. Moreover, a certain way of thinking develops in every
community a kind of "esprit de corps" or "company spirit". In such a situa-
tion, the threat of individual punishment would hardly have a deterrent effect,
because the individual feels more committed to the company than to the more
remote sphere of the state. It is said that an employee's dependence on his job
also encourages such an attitude.

The inadequacy of the retributive effect of individual punishment

It is further stated, that in order to impose criminal liability on corporate enti-
ties, the culpability of individuals who act jointly in committing a corporate
crime is frequently negligible and bears no relationship to the often grave
consequences of the offence. Hence, particularly in the field of economic
crime, it is difficult to assess the detrimental effects of the crime when deter-
mining the punishment for the offence, since a fine has to be assessed in
terms of the financial capacity of the individual offender, and not with regard
to that of the association (§ 40 of the Criminal Code).

The problem of "organised absence of responsibility"”

To substantiate the criminal policy need for introducing the punishment for
corporate entities, attention is often drawn to the problem of the so-called
"organised absence of responsibility". By this, supporters of the punishment
for corporate entities argue that the individual offender cannot be identified
within a whole range of company staff members who may all have borne
some responsibility. The reason for this is said to lie in the particular corpo-
rate structure of a large number of modern companies which provides fa-
vourable conditions for the commission of certain crimes.

In essence, the following arguments are presented for the retention of the

existing provisions:
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The lack of capacity to act

Legal persons and associations of persons are, according to a prevailing opin-
ion, unable to act in a criminal law sense because, in order to act , human
conduct, based on will, is indispensable. It is further maintained that the leg-
islature is unable to change the current situation because an act is a natural
phenomenon which the law is confronted with as a fact. Furthermore, the act
of a natural person cannot be attributed to an association, e.g., a corporate en-
tity, since the attribution of an act differs from the act itself.

The lack of criminal capacity

Another dominant argument found in criminal law theoretical literature
against the punishment of associations is that legal persons and associations
of persons are not capable of being culpable. According to this opinion, the
inherent reason for attributing culpability, is the notion that people are en-
dowed with a free will, and that they are responsible for making moral de-
terminations, and are, therefore, capable of deciding what is right and what is
wrong (the so-called "normative concept of culpability"). The prevailing
opinion, therefore, denies criminal capacity on the part of associations of per-
sons on the ground that a socio-ethical reproach can only be made against the
moral personality of an individual human being and not against an associa-
tion.

The lack of capacity to undergo punishment

Another objection to the notion of criminal liability for associations is that
criminal sanctions are essentially unsuitable as corporate penalties. A crimi-
nal penalty that is imposed on an association is considered not to fulfil its
purpose because a legal person does not have the capacity to behave in con-
formity with the relevant norms.

Violation of the principle "non bis in idem"

Opponents of the concept of criminal liability for associations sometimes
maintain that punishment of an association can lead to double punishment of
the individual offender. The offender is said to be punished not only directly,
but also indirectly when a sanction is imposed on the association.
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- Considerations of justice

Finally, there are objections on the ground that the punishment of associa-
tions is unjust due to the possibility of punishing innocent members of the as-
sociation (e.g., through the loss of their jobs).

6. Various models have been proposed as criminal law sanctions that can be
imposed on associations. These suggestions have mainly been made when the
offence is committed by the association and a connection exists with an offence
committed by an individual. However, the proposals that have been put forward
differ sharply in their definition of the type of association that would be the sub-
ject of criminal liability, as well as to the group of individual offenders whose acts
would give rise to liability on the part of the association. There are also differing
opinions on the kinds of offences which may be considered as criminally liable
for the association itself. Moreover, there are also proposals for sanctioning asso-
ciations which dispense with the necessity to link corporate liability with individ-
ual culpability.

Independently of the theoretical substantiation provided for by the various pro-
posals relating to the punishment of associations and their organisational configu-
ration, there is also discussion surrounding the question of which sanctions are
effective vis-a-vis associations. The various proposals can partly be characterised
as genuine criminal penalties, partly as measures of correction and prevention, or
as preventive measures sui generis. It should be noted, however, that this kind of
theoretical classification does not necessarily determine the eventual structure of a
system of sanctions for future application against associations. The following
sanctions are the focus of discussion:

- Association fine under criminal law

Supporters of corporate sanctions see the criminal fine as the most important
type of sanction. In the domain of company delinquency, it appears effective
due to its preventive nature since enterprises are typically profit-minded and
conscious of costs.

- Conditions and instructions

In addition to, or in lieu of, the criminal fine there is also support for impos-
ing certain conditions and instructions upon an association. Such orders may
be concerned with internal reforms, e.g., "disqualification" of management
staff, or imposition of community service or indemnification for the damage
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caused, as well as the cancellation of subsidies and public contracts, or even
direct state control of the enterprise concerned.

Restrictions on activities

Restrictions on activities may be made in the form of permanent or temporary
withdrawal of operating permits, licences or concessions, the closure of busi-
nesses or parts of businesses, a ban on marketing certain products or on mar-
keting them in particular sales areas, a ban on employing certain persons, or
appointment of a trustee.

Security deposit

There has been a proposal to impose a "security deposit" as a sanction mod-
elled after the Swiss "Friedensbiirgschaft". This is a preventive measure
where the association is instructed to pay a security deposit contingent on it
not committing a specific wrongdoing during a period to be specified by the
court.

Dissolution of the association

There is unanimous consent that compulsory dissolution of the association, as
a repressive sanction, would have to be confined to extreme cases. One pro-
posal called for the application of the dissolution of a corporate entity on
ideological associations but not on business enterprises. The latter are con-
sidered to be less dangerous and their dissolution would mean sanctioning
too many innocent staff members of the business.



Developments on the International Level

Manfred Mohrenschlager, Bonn

I. Introduction

In 1840 Friedrich Carl von Savigny, one of the most renowned German lawyers
of the 19th century, who had at that time already been professor at the Wilhelm
von Humboldt University in Berlin for thirty years and two years later became
Prussian Minister for the Revision of Law, published the first parts of his great
work "System of the present Roman Law".! Dealing with the subject of the Con-
ference he stated in clear terms:
"Criminal law has to do with natural persons as thinking and feeling persons
exercising their free will. A legal person, however, is not such a person but merely a
property owning being ... Its reality is based on the representative will of certain
individual persons which, by way of a fiction, is attributed as its own will. Such a

representation ... can be acknowledged everywhere only in civil law, but never in
criminal law.

Everything which is considered as a legal person's crime is always only the crime of
its members or organs, this means of single human beings or natural persons ... If a
legal person were to be punished for a crime, the basic principle of criminal law, the
identity of the offender and of the sentenced person, would be violated."2

In 1840 this was, for a long time, the final word in the movement, starting in the
second half of the 18th century,3 against the concept of criminal liability of towns,
villages and other corporations, which had developed in the late middle ages in
Italy* and spread all over the continent in the following centuries (expressly laid

Friedrich Karl von Savigny, System des heutigen romischen Rechts, Vol. II, Berlin 1840.
Savigny (note 1), p. 310 et seq. (English translation of the German original).

3 Express abolition of this concept in the CODEX IURIS BAVARICI CRIMINALIS (First
Part, First Chapter, § 42) of 1751, reprinted in: Arno Buschmann, Textbuch zur Straf-
rechtsgeschichte der Neuzeit, Miinchen 1998, p. 188.

4 Cf. the references in: Robert von Hippel, Deutsches Strafrecht, Vol. II, Berlin 1930, p. 122
and Ernst Heinitz, Gutachten in: Verhandlungen des 40. Deutschen Juristentages, Vol. 1,
Tiibingen 1953, p. 67 et seq. (leading lawyer in this respect Bartolus de Sasoferrato; ac-
knowledged in the Reichskammergerichtsordnung 1555, Part 1I, Title 10 § 1 [Heinitz,
p- 691); Walter Seiler, Strafrechtliche Mainahmen als Unrechtsfolgen gegen Personenver-
binde, Freiburg (Switzerland) 1967, p. 8 et seq.; Bruni Ackermann, Die Strafbarkeit juris-
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down e.g. in the "Ordonnance Criminelle" of Louis XIV in 1670).> There was
then an ever decreasing necessity for the use of such a measure by the territorial
powers. On the other hand, the notion of individual responsibility became increas-
ingly acknowledged in criminal law as well as a consequence of the development
of human rights and individualistic ethics as part of the Enlightenment.® From as
early as 1700,7 the common law had taken the same view: a corporation could not
be guilty of crime: it had no mind, and thus was incapable of criminal intent; it
had no body, and thus could not be imprisoned, or in the words of Baron Thurlow
II: "it has no soul to be damned and no body to be kicked".?

The paradox is, whilst the question seemed to be settled in Germany and in other
parts of the Continent, there was at the same time a gradual change in England.
Corporate criminal liability was applied in the 1840ies e.g. in a case against a
railway company as having violated duties imposed.® This concept was then ex-
tended further, especially in this century, in the United States even in a more radi-
cal way. The growth of private corporate entities in particular, together with the
development of industry, commerce and trade, created new dangers to the econ-
omy, to citizens and to the state with a challenge to develop and use new counter-
measures. The forces underlying this change were, however, not so strong and
overwhelmingly convincing for continental countries to give up so easily their
basic concepts and structures of criminal law developed over a long time. There-

tischer Personen im deutschen Recht und in auslidndischen Rechtsordnungen, Frank-
furt/Main 1984, p. 23 et seq.; Hans Joachim Hirsch, Die Straffiahigkeit von Personen-
verbanden, Opladen 1993, p. 6 et seq.; Anne Ehrhardt, Unternechmensdelinquenz und
Unternehmensstrafe, Berlin 1994, p. 26 et seq.

5 Cf. Didier Matray, in: Commission Droit et Vie des Affaires de 1'Université de Liége (ed.),
Le risque pénal dans la gestion des entreprises, Brussels 1992, p. 9, 44; Gaston Stefani/
Georges Levasseur, Droit pénal général, 10éme éd., Paris 1978, no. 245; Heinitz (note 4,
p- 70 n. 18).

6  Reflected in the express denial of criminal responsibility of collective entities e.g. in
art. 49 Bavarian Criminal Code of 1813, reprinted in: Buschmann (note 3), p. 458 (but
only in principle, as a reservation was made in relation to possible exceptions in specific
regulations !), in art. 56 of the General Criminal Code of Hannover of 1840 and in art. 44
of the Criminal Code of Darmstadt of 1841. In the 19th century, however, most German
states, the Legislature of the North German Federation in 1869 and of the German Reich in
1871, held such provisions not any longer necessary when revising or introducing new
criminal legislation (expressly in this sense the Prussian Law Revision Commission in
1827, cf. Goltdammer, Die Materialien zum Straf-Gesetzbuche fiir die PreuBlischen
Staaten, Part I, Berlin 1851, p. 331 et seq.).

7 Card, Cross & Jones, Criminal Law, 13th ed., London 1995, p. 575 et seq.
&  Ibid.

9 Cf. on the "Development of Corporate Liability" Celia Wells, Corporations and Criminal
Responsibility, Oxford 1993, p. 94 et seq.
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fore, continental supporters of this new approach, like von Gierke, von Liszt,
Prins, Hafter and Max Ernst Mayer!® remained a minority. Only in exceptional
areas like those of tax evasion crimes!! did legislators sometimes make a few ex-
ceptions. The statement of the famous English lawyer Frederick William Maitland
in the introduction to his translation of a part of Gierke's work in 1900 that "even
Savigny could not permanently prevail when the day of railway collisions had
come"!2 was too premature and seems to become true only in recent times on the
continent.

II. International Resolutions and Recommendations

Given the contrasts between the Anglo-American approach and the continental
criminal law orientation towards the individual on the academic level and in legis-
lation, which still dominates today, it is not surprising that the subject of corporate
criminal liability and sanctions against legal entities at the international level, too,
was tackled with some delay. It was not until the late twenties that the subject was
discussed at the Second AIDP Congress in Bucharest (6 to 11 Oct. 1929).13 There-
after the international debate gained momentum only after the Second World War,
mainly from the late seventies onward. On a national level, a new orientation had
taken place in an number of European countries, first in the Netherlands, later e.g.
in Yugoslavia and then in Scandinavian Countries and in France, as well as in
certain areas also in other countries.!4 With this a new phase of international

10  Otto Gierke, Die Genossenschaftstheorie und die deutsche Rechtsprechung, Berlin 1887,
p. 734 et seq., 771 et seq.; Franz v. Liszt/Eberhard Schmidt, Lehrbuch des Deutschen
Strafrechts, Vol. I, 26th ed., Berlin 1932, § 28 I 2 n. 4, p. 155 et seq.; Max Ernst Mayer,
Der Allgemeine Teil des Deutschen Strafrechts, 2d ed., Heidelberg 1923, p. 95 et seq.,
each with further references; Prins according to Radulesco, 6 Revue Internationale de
Droit Pénal (1929) p. 291 and Jean Pradel, Droit pénal comparé, Paris 1995, N° 216, cit-
ing Pr