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I. Introduction

Over the past two decades, companies have been increasingly implementing pro-
grams in order to achieve better compliance with legal and non-legal regulations
and to facilitate the detection of respective infringements.' In addition to these
“compliance programs,” there are also programs with broader or different aims,
especially programs promoting ethical values (“business ethics”), programs for the
social activities of companies (“corporate social responsibility”), programs manag-
ing corporate risk (“risk management programs”), and programs for good and
transparent company structures (“corporate governance”).” The concepts and pro-
grams often overlap or are combined in umbrella approaches, e.g., the GRC con-
cept (Governance, Risk management, and Compliance).®

With respect to legal issues, compliance programs supporting the prevention and
detection of crime are of particular interest (so-called criminal compliance).* They
not only promise to reduce crime and improve the companies’ reputations. They
are also gaining legal relevance, since they are required by law in specific areas,
and they can eliminate or reduce the criminal liability of companies when employ-
ees infringe legal provisions (corporate crime). Compliance is therefore part of a
new discussion on legal approaches in the global risk society, where private and
public spheres merge more closely in order to enhance their efforts against (trans-

' This paper was prepared for the General Conference on Section III of the XXth AIDP
International Congress of Penal Law “Prevention, Investigation, and Sanctioning of Eco-
nomic Crime” in Freiburg i. Br. (Germany), 18-20 June 2018. It refers to the national re-
ports prepared for the conference from Argentina, Austria, Belgium, Brazil, Bulgaria, Chi-
na, Colombia, Finland, Italy, Japan, Luxembourg, Poland, Portugal, Russia, South Korea,
Spain, and Turkey that partly cover the topic compliance. In the following, the national
reports that will be published separately are referred to by name only (italicized country
name). This paper builds in part on the contribution by Engelhart, in: Brodowski et al.
(eds.), Regulating Corporate Criminal Liability, 2014, pp. 53-76.

2 For the different concepts and overlaps, see Engelhart, Sanktionierung von Un-
ternehmen und Compliance, pp. 40 ff.; Nieto Martin, in: Kuhlen/Kudlich/Ortiz de Urbina
(eds.), Compliance und Strafrecht, 2012, p. 27 (29 f.).

3 See Keuper/Neumann, Governance, Risk Management and Compliance (2010); Stein-
berg, Governance, Risk Management, and Compliance (2011). See also Hodges, Law and
Corporate Behaviour (2015) and Hodges/Steinholtz, Ethical business practice and regula-
tion: a behavioural and ethical values-based approach to compliance and enforcement
(2017).

4 See Bock, Criminal Compliance (2011); Engelhart, Sanktionierung von Unternehmen
und Compliance, p. 497 ff.; Rotsch, ZIS 2010, 614; Sieber, Festschrift Tiedemann, p. 449
(475 ft.); Tiedemann, Wirtschaftsstrafrecht, p. 5 ff.
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national) economic crime.’ This contribution concentrates mainly on criminal law
and compliance but also takes into account other relevant developments. After de-
fining compliance (I1.) the relevance of compliance in legal regulations is analysed.
The possible levels of (regulated) self-regulation (IV.A.1) and aspects of an um-
brella compliance theory (IV.A.2.) are addressed next.

II. Definitions
A. Compliance

Compliance is not clearly defined within the context of (lacking) legal regula-
tion.® In general and in the following, compliance will be understood as the adher-
ence to regulations. These regulations can be of a legal or of a non-legal nature,
especially in cases of ethical and moral guidelines or social conventions.” From a
regulatory perspective, adherence to legal regulations is decisive, although non-
legal regulations can play a role in guaranteeing adherence to legal ones. Compli-
ance is not restricted to a certain area of law or business but can be relevant for all
legal areas and all types of business.®

Criminal compliance is the part of compliance that deals with the adherence to crim-
inal law. Criminal law in this context is understood in a comprehensive sense, includ-
ing, e.g., both the German “Kriminalstrafrecht” and its “Ordnungswidrigkeitenrecht”.

B. Compliance Program

A compliance program is the sum of measures to secure adherence to (legal)
regulations.” It comprises preventive measures to thwart rule-breaking as well as
detection measures to discover rule-breaking. Insofar, it is of a twofold nature, al-
though the emphasis is very often on the preventive aspect. In this sense, compli-

3> See the contributions by Sieber, ZStW 119, p. 1 (35 et seq.); Sieber, Festschrift fiir Tie-
demann, p. 449 (475); Sieber, Rechtstheorie 41 (2010), p. 151 (189).

6 See, e.g., Engelhart, Sanktionierung von Unternehmen und Compliance, p. 40 et seq.;
Rotsch, ZStW 125 (2013), 481 (483).

7 Basically, internal rules can even contradict legal regulations [see Rotsch, ZStW 125
(2013), p. 481 (490) pointing to business considerations being first on the agenda]. Nowa-
days, it might be rather unlikely that there is an intentional contradiction of internal rules
and legal regulations. If a corporation acts in several jurisdictions, however, different con-
tradicting legal approaches and rules can cause great implementation problems.

8 See also Saliger, RW 2013, 263 (271).
 Sometimes the term “compliance" is also used to describe compliance programs. In

order to distinguish the objective (adherence to regulations) from the method used (a com-
pliance program), each aspect should be dealt with separately.
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ance programs do not address the traditional distinction between prevention and
repression but instead, by blurring these categories, aim at a comprehensive con-
cept intergrating both aspects.

A compliance measure is a respective single measure, in most cases part of a
much more complex and comprehensive compliance program.

The nature of compliance programs can vary greatly from topic-specific pro-
grams (anti-corruption) to sector specific ones (financial market) and even to gen-
eral ones, or the program stresses certain aspects (such as ethics; hence the USSG!'®
feature a Compliance and Ethics Program). This causes difficulties when compar-
ing and analyzing programs. Indeed, the elements of an effective compliance pro-
gram are often disputed and pose a major challenge for legislators, companies try-
ing to implement such a program, and public institutions taking such programs into
account (be it as a regulatory body or a sanctioning body).

C. Compliance Investigations

Compliance investigations (also internal investigations) are investigations con-
ducted within an organization against an alleged violation of regulations and com-
pliance measures. They are conducted by the organization itself or on behalf of the
organization. Such investigation procedures can be provided for by a compliance
program and are then part of a compliance monitoring system. As such, internal
investigations are not necessarily connected to compliance mechanisms; they over-
lap to a great extent with neighboring questions of cooperation with state authori-
ties and the privatization of public duties (especially criminal investigations).

ITI. Relevance of Compliance Programs
A. Development of the Compliance Movement

Compliance has gained greatly in importance in theory and in practice over the
last 20 years.'" It looks back on a much longer history, especially in the USA, al-
though neither the terminology nor the concept was as comprehensive as it is to-

10§ 8 B 2.1 USSG (“Effective Compliance and Ethics Program”). The guidelines are avail-
able under https://www.ussc.gov/guidelines/2016-guidelines-manual (as of 15.8.2018).

Il See Arroyo Zapatero, Compliance (2013); Bock, Criminal Compliance (2011); Engel-
hart, Sanktionierung von Unternehmen und Compliance (2nd edn. 2012); Gérling et al.
(eds.), Compliance (2010); Hauschka (ed.), Corporate Compliance (3rd edn. 2016); Moos-
mayer, Compliance (3rd edn. 2015).
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day, and it had not yet gained major practical importance.'? But from the discussion
in the 1930s about corporate controls in companies not being run by their owners to
cartel controls in the second half of the 20th century and even to business ethics in
the 1970s and 1980s, the idea of fostering a legal environment within companies
has been addressed from various sides. Also, the setting of standards such as DIN,
EN, and ISO by private organizations has been a long-standing method of self-
regulation with recognition by the state, e.g., relevant standards for determining
duties of care.”® An early example of regulated self-regulation is the German dis-
cussion on internal sanctions (so-called “Betriebsjustiz”) in the 1960s and 1970s.'
They were meant to complement criminal prosecutions in cases of minor crimes'
and led to a comprehensive system of non-criminal sanctions in labor law.'® Inso-
far, links between private “regulation” and legal norms have a long tradition.

The home country of compliance is the United States of America, where compliance
has become an integral part of business life and the work of state authorities. The start-
ing point for its worldwide success can be pinpointed as the introduction of the Federal
Corporate Sentencing Guidelines in 1991, which foster the concept of being a good
corporate citizen in the context of corporate criminal liability and provide incentives
for being compliant.!” This approach was taken up by the Italian legislator in 2001, at a
still early stage of discussion outside the USA.'® Soon, the debate became livelier.'’

12 See Engelhart, Sanktionierung von Unternehmen und Compliance, p. 285 ff.;
Pitt/Groskaufmanis, 78 Geo. L. J. 1559 (1989-90), 1575 f{f.; Walsh/Pyrich, 47 Rutgers L. Rev.
605 (1994-95) 649 ff. For the development of economic criminal law, see Achenbach, Fest-
schrift fiir Tiedemann, p. 47; Engelhart, 15 German Law Journal (2014), p. 693 (espec. 698 f.).

13- See Bosch, Organisationsverschulden, p. 411 ff.; Rénnau, in: Professorinnen und Pro-
fessoren der Bucerius Law School (eds.), Begegnungen im Recht, 2011, p. 237 (239).

14 See Herschel, Betriebsbulien, 1967; Bovermann, Die ,Betriebsjustiz™ in der Praxis,
1969; von Lentzke, Betriebsjustiz, 1972; Kaiser/Metzger-Pregizer (eds.), Betriebsjustiz,
1976; Jentsch, Betriebsjustiz, 2005; see also the proposal for a bill by A4rzt et al. (ed.),
Entwurf eines Gesetzes zur Regelung der Betriebsjustiz, 1975. The idea of sanctions with-
in companies is much older, see, e.g., the German regulation in § 134b GewO, which was
in force until 1st May 1934 and provided that internal sanctions had to have a written basis
in work rules (“Arbeitsordnung”). It also provided that the nature and amount of the sanc-
tion, the manner in which they are fixed and, if monetary, their confiscation and the pur-
pose for which they are to be used must be stated.

15 See Kuhlen, in: Kuhlen/Kudlich/Ortiz de Urbina, Compliance und Strafrecht, p. 1
(20 f.) and Jentzsch, Betriebsjustiz, pp. 36 ff.

16 See Kuhlen, in: Kuhlen/Kudlich/Ortiz de Urbina, Compliance und Strafrecht, p. 1 (21);
for an overview of possible sanctions, see Sieber/Engelhart, Compliance Programs, p. 82.

17 Beale, ZStW 126 (2014), 27; Gruner, Corporate criminal liability and prevention
(2004-2018); Laufer, Corporate bodies and guilty minds (2006); Nanda, in: Pieth/Ivory
(eds.), Corporate criminal liability, p. 63. See also Engelhart, Sanktionierung von Unter-
nehmen und Compliance, pp. 121 ff.; Perschke, Festschrift fiir Achenbach, p. 317.

I8 Castaldo, wistra 2006, 361; Javers, in: Sieber/Cornils (eds.), Nationales Strafrecht in
rechtsvergleichender Darstellung, p. 408; Kuhlmann, Verbandssanktionierung in Italien,
2014; Maglie, in: Pieth/Ivory (eds.), Corporate criminal liability, p. 255; Nisco, GA 2010,
525; Riibenstahl, RIW 2012, 505.
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The Siemens corruption case had a great impact on the development when it be-
came public in 2006.%” Although Siemens claimed to have one of the leading com-
pliance systems in the world, it did not prevent several serious cases of corruption.
American and German authorities investigated the incidents, extensive internal
investigations were carried out, and the company was heavily sentenced. But the
authorities also acknowledged Siemens’ substantial cooperation and its improve-
ment?!' of the compliance system, thus avoiding much higher sanctions. In Germa-
ny and other countries, this case not only triggered a shift in corporate attitude to-
wards the need to be compliant** but also showed legislators the power of using the
corporate criminal liability mechanism to stimulate cooperation and criminal com-
pliance on the corporate side.

Since then, compliance has become a major topic in many countries in Europe,
increasingly in Asia (see Japan®’), and in Latin-America (see Brazil**), t00.”® In
many cases, it is first addressed by the business community (e.g., banks, financial
institutions, and other companies with contacts to or that do business in countries
with a more developed compliance structure) and then by regulators and legislators
providing a compliance-oriented legal framework. The discussion and regulations
are often based on or greatly influenced by the American approach. Hence, compli-
ance is usually discussed in connection with corporate criminal liability.

Yet, the current discussion has become much more detailed and specific. Ques-
tions relating to corporate specialists (such as compliance officers®®), compliance and

19 See, e.g., early discussions by Bussmann, MschrKrim 2003, pp. 89 ff. (concentrating
on business ethics) or by Hefendehl, 8 Buffalo Law Review (2004), pp. 51 ff. and He-
fendehl, JZ 2006, pp. 119 ff.

20 See for the case and the following facts mentioned in: Arzt, Festschrift fiir Stockel,
2010, p. 15; Engelhart, Sanktionierung von Unternehmen und Compliance, pp. 2-9; Jahn,
StV 2009, 41. On the aspect of internal investigations in this case, see Rodiger, Strafver-
folgung von Unternehmen, Internal Investigations und strafrechtliche Verwertbarkeit von
"Mitarbeitergestdndnissen" (2012); Wewerka, Internal Investigations (2012).

21 See Moosmayer/Sélle/Toifl, in: Petsche/Mair (eds.), Handbuch Compliance, pp. 403 ff.

22 See, e.g., for the development of the discourse in Germany, Sieber/Engelhart, Compli-
ance Programs, p. 21 ff.; Bock, in: Rotsch (ed.), Compliance Diskussion, p. 63; Rotsch, Fest-
schrift fiir Samson, p. 141. For the Spanish and US-American development and discussion
on compliance, see Nieto Martin, in: Festschrift Tiedemann, p. 485; on the Spanish discus-
sion, see also Bacigalupo, in: Rotsch (ed.), Compliance-Diskussion, p. 135; Bacigalupo,
Compliance y derecho penal (2011); Carbonell Mateu, ZStW 123 (2011), S. 331; Ortiz de
Urbina, in: Kuhlen et al. (eds.), Compliance und Strafrecht, p. 227. For the Anglo-American
influence, see also Huck (ed.), Compliance (2013).

23 Japan.
24 Brazil.
25 In other countries, the discussion is at the beginning, e.g., Russia.

26 See on the responsibility of compliance officers e.g. the German decision in BGHSt
54, 44. See for details Fateh-Moghadam, in: Steinberg/Valerius/Popp (eds.), Das Wirt-
schaftsstrafrecht des StGB, pp. 25 ff.
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the duty of due supervision, compliance within groups of companies, compliance and
data protection, and corruption compliance as well as the scope and limits of compli-
ance investigations and procedural aspects are dealt with separately. Also, the discus-
sion and the regulative approach is by far not limited to criminal law questions but
include, or even predominantly concentrate on, liability under corporate and adminis-
trative law. Insofar, compliance is seen as a comprehensive regulative approach,
where criminal law is (only) one important layer.?” From the perspective of the com-
panies, implementing compliance programs is very much motivated by the wish to
protect the entity, senior management, and its shareholders.®

B. Legal Situation

Compliance and the law is a relationship that is not easy to cover as there are
many facets involving a great variety of approaches.”” Companies can set up com-
pliance programs in any business and legal field with almost any measures they
like. This freedom of self-regulation as part of doing business is often constitution-
ally guaranteed and becomes a system of regulated self-regulation when the state
provides a legal framework for the way compliance is dealt with by companies.
Legal regulations can call for or foster compliance as such, the coverage of certain
areas, or the taking up of certain measures. Three different levels are distinguisha-
ble in existing legislation where compliance can become relevant. Compliance can
influence corporate and individual responsibility, can be a factor in determining a
sanction when regulations have been breached, and it can also be a decisive factor
in proceedings (mostly in a sanctioning procedure).

The legal areas in which corporate compliance programs are relevant under na-
tional law vary greatly among the countries. They can be relevant for all business
areas,’ for the financial sector,?! for a certain list of crimes,*? or merely for several
major crimes such as corruption, money laundering, and terrorism.>* Often, com-
pliance requirements in high-risk sectors, such as the financial market or in regard
to serious crimes like terrorism, are much higher and much more detailled than in
other areas of law. From the point of view of companies, the legal situation is only
partially reflected, as compliance programs concentrate on legal issues mainly in

27 For the theoretical approach, see also infra [V.B.
28 See Brazil. See also Saliger, RW 2013, 263 (275).
29 See IV.A below for the various regulative strategies.

30 See Austria, Brazil. The same applies, e.g., to the USA and Germany; see Engelhart,
Sanktionierung von Unternehmen und Compliance, pp. 147 f., 397 ff.

31 See Luxembourg.
32 See Italy.
3 See Bulgaria, Russia.
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areas where reputational risks and risks of (criminal) prosecution are high such as
corruption and anti-trust offenses or data protection issues.**

1. Responsibility

In order for compliance to be a relevant criterion for establishing corporate or in-
dividual liablity, a legal provision is needed that allows compliance to be taken into
account. This is self-evident in cases where setting up and implementing a compli-
ance program is directly required by law. It is much more difficult in cases where
the regulation uses the term compliance but means concepts that embrace compli-
ance programs.

a) Direct Compliance Obligations

Regulations clearly requiring compliance programs are rather limited and often
only sector-specific. An example is the German § 25a para. 1 (3) Nr. 3¢ KWG re-
quiring financial market companies to have a “compliance function” as part of their
internal control system.*® Similarly, the Luxembourg Financial Sector Act (FSA) in
Art. 5 (1a) requires credit institutions and investment firms to have “robust internal
governance arrangements” as specified by several circulars®® comprising a “com-
pliance function” with the aim of anticipating, identifying, and assessing compli-
ance risks. In these cases, compliance is part of a wider concept of risk manage-
ment. Having an effective compliance program fulfills the legal requirements and
avoids further actions by excluding responsibility for non-implementation (e.g., by
means of administrative action, civil liability, or criminal liablity).

b) Indirect Compliance Obligations in Corporate/Civil Law

Regulations that require a certain generalised standard of care are far more fre-
quent than the explicit requirement to implement compliance measures. A major
area for such an approach is company law. For example, the Japanese Companies
Act provides that the board of directors should develop “systems necessary to en-
sure that the execution of duties by directors complies with laws and regulations.”’

3 See, e.g., the results of the study by Sieber/Engelhart, Compliance Programs, pp. 39-52.

35 See § 25a para. 1 sentence 3 No. 3¢ KWG.

36 See sec. 6.2.6. “Compliance function” of the Circular CSSF [Commission de Surveil-
lance du Secteur Financier] 12/552 as amended by Circulars CSSF 13/563 and CSSF
14/597 concerning “Central administration, internal governance and risk management”;
see also Circular 04/155 concerning “The Compliance function”. For details, see the report
on Luxembourg.

37 See the report on Japan with reference to Art. 362 (4) (vi) of the Companies Act.
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Here, the requirement is closely connected to corporate governance and transparent
and effective corporate structures.

Another area in corporate law involves the general obligation of the executive
management to operate and supervise the organization and business conducted.
This obligation includes the general responsibility to assure that the corporation
functions within the bounds of law to achieve its purposes. Executives have far-
reaching discretion in this regard, which is supported, for example, by the business
judgement rule:*® As long as they act with due diligence, no liability arises from
their actions. Due diligence requires that a corporate information and reporting sys-
tem such as that provided for by compliance programs has been implemented.*

How the compliance discussion shaped legal interpretation can be seen in Ger-
man corporate law. The German Stock Corporation Act (Aktiengesetz) provides for
a duty of the manangement board “to ensure that developments threatening the con-
tinuation of the company are detected early” (§ 91 (2) AktG) and that “the mem-
bers of the management board shall employ the care of a diligent and conscientious
manager” (§ 92 (1) 1 AktG). These duties have traditionally been interpreted to
include mechanisms to avert serious risks from the company by taking necessary
organizational precautions.*” For about ten years now, the rules have been inter-
preted to include a compliance responsibility, with much more specific criteria for
fulfilling the very general corporate obligations.*! Although many details are dis-
puted,** one thing remains clear: An effective compliance program is suitable to
fulfill corporate standards and exclude liability for breach of these obligations. This
is a decisive incentive for the management board to take up compliance measures.

¢) Indirect Compliance Obligations in the Law of Public Sanctions

Like corporate law and questions of civil liablity, compliance is relevant for the
law of public sanctions. In regard to civil liability, the separation between duty and
defense (is having the compliance program part of the duty itself, or is having a
compliance program merely a defense against alleged wrongdoing?) is often not

3 This principle is derived from common law and assumes that executives are being
motivated in their behavior by a bona fide regard for the interests of the company; see in
the USA, e.g., Aronson v. Lewis, 473 A.2d 805 (Del. 1984).

3 See, e.g., the leading U.S. case In Re Caremark International Inc. Derivative Litigation,
698 A.2d 959 (Del. Ch. 1996). See also Brown, 26 Del. J. Corp. L. 1 (2001); Joseph, 35 Am.
Crim. L. Rev. 1017 (1997-98); and the report for Brazil.

40 See Engelhart, Sanktionierung von Unternehmen und Compliance, pp.499-501,
772-773.

41 See Fleischer, in: Spindler/Stilz, Aktiengesetz, 3rd edn. 2015, § 91 para. 47 ff.; Spindler,
in: Miinchener Kommentar zum Aktiengesetz, 4th edn. 2014, § 91 para. 52 ff.

4 For example, it is questionable to what extent smaller companies are affected and

what the compliance measures should look like; see Spindler, in: Minchener Kommentar
zum Aktiengesetz, 4th edn. 2014, § 91 para. 63 ff.
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strictly made, although it may be relevant for the burden of proof, etc. For sanction-
ing systems, especially criminal law, the strict separation of the elements of the
offense (and a clear concept of duties to fulfill) and grounds for justification are
more important:** The elements of the offense (in German: the “Tatbestand™) ex-
press the expected behavior, whereas grounds for justification describe general or
personal circumstances not to follow the general rule in exceptional cases. This
question is relevant for the construction of corporate criminal liability systems. It
has, e.g., major consequences in common law jurisdictions as to who has to provide
evidence (since the accused has the burden of providing evidence for grounds of
justification but not for fulfilling the elements of crime).

In many cases, compliance programs can be relevant for shaping the necessary du-
ties and insofar contribute to determining the elements of crime. An example is the
2008 German Siemens/Enel case, one of several criminal and civil proceedings that
followed the corruption investigations; based on the Siemens compliance rules that
forbade the creation of black accounts, the court concluded that having such accounts
is a criminal breach of trust.** The case shows that compliance rules do not necessari-
ly reduce liability but may also “trigger” liablity in areas with unclear duties.

Another example is the German administrative offense (Ordnungswidrigkeit) of
the breach of duty of supervision according to § 130 OWiG. It not only allows the
individual sanctioning of high-ranking corporate officials but is also a common
basis for corporate liability under § 30 OWIiG, e.g., as applied in the Siemens
case.* This offense holds the owner of an organization liable when the lack of due
supervision results in the commission of a criminal or administrative offense by an
employee. Like in corporate law, the interpretation of this general duty has very
much concentrated on compliance requirements in recent years.*® Although the
regulation does not constitute an overall duty to set up a compliance program, hav-
ing an effective program fulfills this duty and hence is a major incentive for com-
panies to invest in one.

In addition to these general obligations, duties for specific areas often exist. One
example is the Portuguese regime for the prevention and repression of money laun-
dering.*” Entities have a new “duty of control” that, in essence, establishes a corpo-

4 See Nieto Martin, in: Kuhlen/Kudlich/Ortiz de Urbina (eds.), Compliance und Straf-
recht, p. 27 (36 ft.)

4 The court applied § 266 StGB (Embezzlement and abuse of trust); see BGHSt 52,
323.

4 See Engelhart, in: Fiorella/Stile (eds.), Corporate criminal liability and compliance
programs, pp. 167 (184 ff.).

46 See Engelhart, in: Esser/Riibenstahl/Saliger/Tsambikakis (eds.), Wirtschaftsstrafrecht,
§ 130 OWiG para. 39 ff. and, for the development, Engelhart, Sanktionierung von Unter-
nehmen und Compliance, pp. 773 f.

47 See Portugal.
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rate obligation to design, implement, and monitor the execution of a suitable and
tailor-made compliance program.

Besides such specific offenses with special duties, compliance programs can
shape general duties in criminal law, for example in regard to the standards for neg-
ligence or duties to act in omission cases.* Written documentation of detailed re-
sponsibilities, duties, or measures to be taken can especially help determine wheth-
er the necessary standard of care was reached or an obligation to act had existed
and been fulfilled. Insofar, compliance helps clarify previous “grey zones,” like the
specific duties in the aforementioned Siemens case involving breach of trust. This
can be helpful for the accused if he followed the rules, but it can also be a disad-
vantage because there are no longer any doubtful areas, making a ruling “in dubio
pro reo” much more unlikely.

d) Indirect Compliance Obligations in Corporate Criminal Liability Laws

Compliance can also be highly relevant for corporate criminal liability. This is
especially the case when corporate liability is not solely based on the commission
of an offense by an employee.*’ It is the case, for example, in Italy, Austria, Swit-
zerland, and the United Kingdom.*

In Italy, Legislative Decree No. 231 of 8 June 2001, introduced a quasi-criminal
responsibility (administrative in name, but criminal in nature) for legal persons.>?
This legislation directly took up the idea of compliance programs. Corporate liability
is based on two different forms: If a senior manager commits a crime, the company is
assumed guilty unless it can prove (inversion of the burden of proof) the extraneous-
ness of the crime by demonstrating that it had an effective (compliance) program in
place to prevent crimes and that the program had also been controlled effectively.
For offenses of subordinate employees, the company is liable if the offense was due
to the lack of supervision and control of senior managers, but only if the company
has no effective (compliance) program.

The idea of basing corporate criminal liability on the lack of due supervision or
control was taken up by the legislator in Austria, building on European develop-

4 For details, see FEngelhart, Sanktionierung von Unternehmen und Compliance,
pp. 404 ft.; Sieber, Festschrift fiir Tiedemann, p. 449 (470 ft.).

49 For the possible models of corporate criminal liability, see Engelhart, Sanktionierung
von Unternehmen und Compliance, pp. 361 ff.

50 For the examples, see Engelhart, in: Brodowski et al. (eds.), Regulating Corporate
Criminal Liability, 2014, pp. 53 (62 ff.).

51 D.Lgs. 8 guigno 200, n. 231.

52 See Castaldo, wistra 2006, 361; Javers, in: Sieber/Cornils, Nationales Strafrecht in
rechtsvergleichender Darstellung, vol. 4, p. 408; Kuhlmann, Verbandssanktionierung in
Italien (2014); Maglie, in: Pieth/Ivory (eds.), Corporate criminal liability, p. 255; Nisco,
GA 2010, 525; Riibenstahl, RIW 2012, 505.
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ments.** In 2005, Austria introduced the Corporate Liability Act.** Inter alia,”® a
company is liable for the offense of a staff member that was facilitated by a deci-
sion-maker neglecting the necessary diligence in supervising that staff member.
Although the act does not specify which measures are necessary in order to exer-
cise “due supervision,” compliance measures are relevant for proving the due
standard of care.>

In 2003, Switzerland introduced a system of corporate criminal liability,’” which
puts more emphasis on the organizational structure than merely on the aspect of
supervision. The company is responsible for the lack of due organization if this
deficiency makes it impossible (for the state) to hold an individual responsible.
Additionally, the company is responsible for the commission of certain offenses by
employees if the company has not taken all necessary and reasonable organization-
al measures to prevent such offenses.

The Corporate Manslaughter and Corporate Homicide Act 2007, which applies
to the United Kingdom in its entirety, takes the idea of compliance even one step
further.® A company is liable if the way in which it manages or organizes its ac-
tivities both causes a death and amounts to a gross breach of a relevant duty of
care owed to the deceased by the company. Senior management must have played
a substantial role in the gross breach. Yet, corporate liability in this case is not
dependent on the commission of an offense by a person within the company. Lia-
bility merely requires the company to fall below a required standard of due organ-
ization and supervision (for which senior management is responsible) that leads
to the death of a person.

These examples show how compliance programs can be directly relevant when
determining the elements of crime. In a similar way, they can be relevant as a
ground for defense against corporate criminal liability. One example is South Ko-
rea, where a “due diligence” defense is possible in competition law and for finan-

33 For the European approach to corporate criminal liability, see Engelhart, eucrim
2012, 110 ff.

> Bundesgesetz iiber die Verantwortlichkeit von Verbédnden fiir Straftaten (Verbandsver-
antwortlichkeitsgesetz — VbVG), BGBI. I Nr. 151/2005, Revision: BGBI. I Nr. 112/2007; on
the constitutionality of the law, see Engelhart, ZWH 2018, 165.

35 A company is also liable if a decision-maker commits an offense for the benefit of the
company; see § 3 (2) VbVG.

36 See Staffler, ISt 2016, p. 500 (502 f.); see also Lewisch (ed.), Zauberwort Compli-
ance? 2012, and Dannecker/Leitner (eds.), Handbuch der Geldwiasche-Compliance (2010)
for details.

57 Art. 102 Swiss Criminal Code; for details, see Forster, Verantwortlichkeit des Un-
ternehmens (2006); Geiger, Organisationsmangel (2006); Perrin, in: Pieth/Ivory (eds)
Corporate Criminal Liability, p. 193 (197). In regard to corporate compliance, see, e.g.,
Mueller, Compliance-Management (2007); Roth, Compliance (2011).

38 See Almond, Corporate Manslaughter (2013); Matthews, Blackstone’s Guide to the
Corporate Manslaughter (2008); Pinto/Evans, Corporate Criminal Liability (2013).
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cial market offenses.’® Portugal is discussing whether a compliance program con-
stitutes a ground for justification under Art. 11 (6) Criminal Code when “criminal
liability of the corporation is excluded whenever the individual perpetrator acted
against express orders or instructions properly issued.”*

2. Sanctions

Within sanctions, compliance has mainly two functions: First, it can be a (deci-
sive) mitigating or aggravating factor when determining a sanction. Second, the
obligation to implement a compliance program can serve as a sanction on its own.

Compliance as a mitigating or aggravating factor in sentencing applies to indi-
viduals as well as to corporate entities. The more an individual followed (reasona-
ble) compliance guidance and adhered to corporate standards, the more this behav-
ior can be seen as a mitigating circumstance and less individual guilt. Vice versa,
the more an individual disregarded compliance standards, the higher his individual
guilt. When sentencing a corporation, a high degree of individual guilt usually
means less corporate guilt. Vice versa, the more the corporate standards, proce-
dures, or corporate climate of accepting illegality contributed to lawbreaking, the
higher the corporate guilt.

An example of how compliance is integrated into sentencing rules is provided by the
United States Corporate Federal Sentencing Guidelines (USSG), regulated as chapter 8
of the Federal Sentencing Guidelines. These rules fully implement a compliance ap-
proach for corporations at the sentencing stage.®! Compliance is relevant for the deter-
mination of a fine. An effective compliance program being implemented at the time of
the commission of an offense by an employee is a mitigating factor for the corpora-
tion.®? Vice versa, the lack of an effective compliance program in cases where precau-
tions should have been taken can be an aggravating factor.®*

Likewise, compliance programs are of importance in determining corporate guilt
for corporate sanctions in Japan, especially under the Antimonopoly Act,** or in

3 See South Korea.

60 See Portugal.

¢l The current guidelines (effective 1 November 2016) are available online: https://
www.ussc.gov/guidelines/2016-guidelines-manual (as of 15.8.2018). For details on the system,
see Engelhart, Sanktionierung von Unternehmen und Compliance, pp. 149 ft.; Gruner, Corpo-
rate criminal liability and prevention, §§ 8—11; Kaplan/Murphy, Compliance Programs, §§ 3, 4;
see also Laufer, Corporate bodies and guilty minds, pp. 99 ff.

02§ 8 C 2.5 (f) USSG: The program reduces the so-called culpability score, which de-
termines the minimum and maximum multiplier necessary to calculate the fine range.

63 §8 C 2.8 (a) (11) USSG: The lack of a compliance program is a circumstance that
should be considered by the court when determining the fine within the calculated fine range.

64 See Japan.


https://www.ussc.gov/guidelines/2016-guidelines-manual
https://www.ussc.gov/guidelines/2016-guidelines-manual
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corruption cases in Colombia.*®® In Spain, Art. 31-bis (2) Cédigo Penal provides for
exclusion of the sentence in case of an effective compliance program; if the pro-
gram is only partly effective, mitigation of the sentence is possible.%

Apart from compliance programs in force at the time of the wrongdoing, compli-
ance programs set up after the incident or substantial improvements of existing
ones can also be taken into account when sentencing.®” Especially together with
other activity after the act (such as providing remedies), such effort indicates a pos-
itive attitude towards being law abiding in the future (and is hence worth mitigating
the sentence). In this case, the preventive aspect of avoiding future incidents takes
precedence over the repressive function of evaluating merely past behavior at the
time of the wrongdoing.

Since criminal sanctions for companies are traditionally monetary, the compli-
ance movement has triggered new corporate sentences. For example, the USSG
provide for a specific compliance sentence, as the court can order the company to
improve or set up a comprehensive compliance program.®® Such a sentence impos-
ing the restructuring of a company can be more severe than any financial penalty
payment, as it can substantially change the internal structure of a company. The
company therefore has to improve the corporate structures that contributed to the
offense of an employee. For similar sanctions without a trial, see infra I11.B.3.

Integrating compliance at the sentencing stage is one of the most important ap-
proaches. For example, it influenced the German draft law on corporate criminal
liability presented in November 2013 by the state of North Rhine-Westphalia in
which compliance is a key element of the proposal:** If compliance measures were

65 Art. 7 of Law 1778 (the 2016 law on transnational corruption) provides that the exist-
ence and implementation of compliance programs plays a role when determining adminis-
trative fines in international corruption cases. Similarly, in domestic corruption cases, the
existence, implementation, and effectiveness of a compliance and ethics program shall be
taken into account in corporate sentencing (see Art. 34 of Law 1474 — the Anti-Corruption
Statute enacted in 2011 — that was modified by Law 1778 in 2016).

% The rules were mainly introduced in 2010, with a major reform in 2015; see Jaén
Vallejo/Perrino Peréz, La reforma penal de 2015, pp. 50 ff.; for a systematic understanding
of the rules (that are partly seen as excluding corporate guilt), see Gomez-Jara Diez, in:
Bajo Fernandez/Feijoo Sanchez/Gémez-Jara Diez (eds.), Tratado de responsibilidad penal
de las personas juridicas, p. 143 (177 ft.); for the historic development, see Carbonell Ma-
teu, ZStW 2011, pp. 331 ff.; see also Staffler, ZWF 2017, p.241; Tauschwitz/Tornero,
CCZ 2016, 18.

67 This was, e.g., especially mentioned in the German proposal "Entwurf eines Gesetzes
zur Einfiihrung der strafrechtlichen Verantwortlichkeit von Unternehmen" (infra Fn. 69),
p- 54. See also § 5 (3) No. 5 VbVG in Austria.

68 §8D 1.4 (b) (1) USSG.

® Entwurf eines Gesetzes zur Einfiihrung der strafrechtlichen Verantwortlichkeit von

Unternehmen. See Kutschaty, ZRP 2013, 74 (responsible for the proposal in his function as
the minister of justice of North Rhine-Westphalia). See also Hoven, ZIS 2014, 19; Mitsch,
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in place at the time of the commission of an offense by an employee, this is regard-
ed as being a relevant sentencing factor for the corporate sentence. If the company
took up compliance measures to prevent future incidents after the incident oc-
curred, the court can desist from imposing a sentence. Ultimately, the proposal
provides for a kind of compliance sentence, as the court can order the implementa-
tion of a compliance program as a condition of probation.

Cooperation with state authorities is closely connected with compliance but not
necessarily an integral feature of compliance programs. Cooperation is often con-
sidered a substantial mitigating factor. Particularly leniency systems in antitrust
law, e.g. in South Korea,” provide for an attractive reduction of a fine, etc. if cor-
porate misconduct is disclosed to the authorities and internal investigations to clari-
fy the incidents are conducted.”!

3. Proceedings

Compliance can play a major role in proceedings aiming to sanction lawbreak-
ing, especially in criminal cases, either when deciding to initiate proceedings or to
terminate them with a deal.

When deciding to launch official proceedings or whether to file a charge and
submit it to a court, the development and implementation of an effective compli-
ance program can be considered a circumstance favorable to the corporation con-
cerned, as is the case in Japan’® and the USA.” This is especially the case when the
corporate environment hardly contributed to the crime, as the guilt of the individual
predominates. Vice versa, if the corporate environment and a weak compliance
program contributed substantially to the crime, this can be a decisive criterion for
not prosecuting the individual.

Additionally, in many national systems, criminal proceedings no longer end with
a judgment after a public trial. Instead, prosecutors and courts use procedural
measures to end the proceedings speedily, especially by reaching a deal with the

NZWiSt 2014, 1; Riibenstahl/Tsambikakis, ZWH 2014, 8; Schiinemann, Z1S 2014, 1; Wes-
sing, ZWH 2013, 301.

70 See South Korea.
71 See also infra I11.B.3. and II1.D.

72 See the report for Japan and especially Morikazu Taguchi, ‘Criminal Proceedings of
Corporate Crime’, in: Morikazu Taguchi/Katsunori Kai/Takeyoshi Shiraishi (eds.), Corpo-
rate Crime and Compliance Programs, 2007, pp. 269. See also Katsunori, in: Baum (ed.),
Deutschland und Japan: Zwei Okonomien im rechtlichen Dialog. Zeitschrift fiir japani—
sches Recht, Sonderheft Nr. 6 (2012), pp. 85 ff.

73 See the United States Attorneys’ Manual (USAM) in § 9-28.500: “it may not be ap-
propriate to impose liability upon a corporation, particularly one with a robust compliance
program in place, under a strict respondeat superior theory for the single isolated act of a
rogue employee”.
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accused. For example, a deal — either as non-prosecution agreement (NPA) or as
deferred prosecution agreement (DPA) — is commonplace in the USA, not only
when an individual is accused but also when the accused is a company.” As a rule,
such a deal not only requires the individual or company to “confess” certain of-
fenses but also to accept “sanctions” comparable to those that are reserved for court
judgments. In order to decide whether deal is a possible and especially what type of
“sanction” should be part of the deal, compliance programs and the distribution of
individual/corporate guilt are relevant. In the USA, deals concerning corporate
crime in many cases not only include a monetary payment but also an obligation
for the corporation to reform or install a compliance program.”

A similar approach is being discussed in Portugal, namely whether, at the end of
the investigation phase, the prosecutor may strike a deal with the defendant to sus-
pend the criminal proceedings for a period of time and agree on an injunctions.”®
One possible injunction de lega lata is a payment to a social insitution. But legal
scholars also promote the possibility of imposing an injunction to design and im-
plement a compliance program de lege ferenda as well as the possiblity to suspend
the payment of a fine after a conviction if a compliance program is implemented.”’

Whereas such “informal sanctions” offer the prosecution great flexibility and are
often welcomed by companies because they speed up proceedings and avoid a pub-
lic trial, the development is not without major risks to legal certainty and the bal-
ance of powers between the executive and the judiciary. There are neither clear
rules for the deal,’® nor is the case investigated as regards death or doubtful facts or
legal questions clarified, nor is there a real control mechanism.

In addition, strong emphasis on cooperation and pressure to conduct internal in-
vestigations after an incident can be counterproductive for the promotion of com-
pliance efforts. Putting cooperation first on the prosecutorial agenda fosters a cli-
mate in which a company does nothing or only the very minimum until an incident
is addressed by the authorities; but then, it puts all its efforts into a kind of “super-

74 See the high number of guilty pleas in federal court proceedings that are regularly
based on a deal and that reached an all-time high at 96 percent in 2010 (United States Sen-
tencing Commission, 2010 Sourcebook of Federal Sentencing Statistics, table 53); in 2017,
the figure was at 92 percent (United States Sentencing Commission, 2017 Sourcebook of
Federal Sentencing Statistics, table 53). See also Engelhart, Sanktionierung von Unterneh-
men und Compliance, pp. 276, 746.

75 See Markoff, 15 University of Pennsylvania Journal of Business Law 797 (2012-2013);
McConnell/Martin/Simon, 33 Houston Journal of International Law 509 (2010-2011);
Ramirez, 93 Marquette Law Review, 971 (2009-2010) as well as Engelhart, Sanktionierung
von Unternehmen und Compliance, pp. 739 ff.

76 See Portugal.

77 See Portugal.

78 For instance, there are only a few basic guidelines for prosecution in the USA in the
United States Attorneys’ Manual (USAM), Title 9, Chapter 28.
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cooperation.” Such short-term measures offer no real incentives for the creation of
a good, long-term legal climate and structure within a company.

C. Compliance Program

Compliance is more or less all about effective compliance measures. Only effec-
tive compliance measures are accepted as being the right standard for excluding
responsibility, mitigating sanctions, or striking a deal. The assessment of what the
gold standard for compliance is is very difficult.”” One reason for this is that there
is still surprisingly little sound research on what measures are really effective.®’
The existing empirical evidence indicates that a comprehensive and systematic
compliance program with effects on the corporate climate is the only effective tool
to prevent and detect legal infringements within companies.®' Of course, different
concepts, different names, and the vast array of corporate behaviour make studies
and comparisons difficult. This is an old but not unsolvable problem for crimino-
logical research into economic crime.

Apart from this problem, it is rather unclear up to now what the empirical ques-
tions and what the normative questions are: Only to a certain extent is it possible to
empirically determine what measures can effectively reduce infringements of rules
in companies (especially economic crime). But beyond such findings, a compliance
program is also a normative construction based on a certain regulatory concept and
certain expectations and predictions. This aspect is often underdeveloped or missing
when compliance requirements are set up by regulators or determined by state au-
thorities, as a comprehensive compliance theory is either not reflected or non-existent.

De lege lata, this results in regulators either not providing criteria on how to con-
struct an efficient compliance program at all or concentrating on criteria for a general
framework. The USSG are an example for such a framework approach.®?> Only in
specific sectors, like financial market regulation, have more detailed requirements
been set up.

7 On the question of how to construct compliance programs, see, e.g., Engelhart,
Sanktionierung von Unternehmen und Compliance, p. 163 et seq. and 711 et seq.; Inderst,
in: Inderst et al. (eds.), Compliance, 2017, p. 101; Moosmayer, Compliance, p. 31; Pieth,
Anti-Korruptions-Compliance, p. 63. See also Staffler, ISt 2017, p. 320 ff.

80 For an overview, see Kolbel, ZStW 125 (2013), p. 499 (513 ff.) and Ké/bel, MschKrim
91 (2008), p. 22 et seq.; Krause, StraFO 2011, p. 437 (439). For studies undertaken, for ex-
ample in regard to Germany, see Sieber/Engelhart, Compliance Programs (2014); Stefsl,
Effektives Compliance Management (2012); Ziegleder, Wirtschaftskriminalitét (2010).

81 See, for more details, Engelhart, Sanktionierung von Unternehmen und Compliance,
pp. 515 ff., 768 ff.; Kélbel, MschKrim 91 (2008), pp. 22 ff.; Krause, StraFO 2011, p. 437
(439); Pape, Corporate Compliance (2011), p. 154 ff.; Theile, ZIS 2008, p. 406.

82 See § 8 B 2.1 USSG. For the core elements of a program, see also Japan.
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In all cases, companies end up being responsible for evaluating whether the pro-
gram is effective. In most cases, state authorities do not determine the effectiveness
of a program until they investigate a certain incident and then also evaluate the
program. If state authorities address the compliance issue, this is done mainly by
giving general guidance or by substantiating legal criteria® and not by giving indi-
vidual advice. This approach, of course, affords the companies much flexibility to
adjust a program to their business, risks, and size and, in this way, is an expression
of self-regulation.

The risk of ineffectively constructing the program, however, rests completely
with the companies. In order to address the problem of finding an effective compli-
ance program, several mechanism can be referred to. Among them are sample
compliance programs by authorities, the setting up of standards by industry associ-
ations® or external review organizations like auditors,*® and technical control
boards®® or international standard organizations.’” In particular, external reviews
and controls, also including a formalized procedure with the possibility of getting
“certified,” provide additional evaluation and input (the expectation being that the
involvement of such “gatekeepers” improves effectiveness).

In essence, core elements of compliance programs include a risk assessment, clari-
fying the rules, standards, and values (in a written document), setting up a compliance
structure and process routines, education on compliance issues, a supervision and con-
trol structure, and criteria for infringements and sanctions as well as for a permanent
assessment and improvement of the program (“lessons learned”).%® Insofar, an ideal

8 For example, the Federal Financial Supervisory Authority (Bundesanstalt fiir Finanz-
dienstleistungsaufsicht — BaFin) issued guidelines in 2010 (updated in 2017, see the letter
from BaFin of 8.3.2017 — WA 31-Wp 2002-2009/0010, www.bafin.de), which give de-
tailed advice on how to implement this legal framework and how to design a compliance
program, Birnbaum/Kiitemeier, WM 2011, p. 293; Engelhart, ZIP 2010, p. 1832; Losler,
WM 2010, p. 1917.

84 See, e.g., Bundesverband deutscher Banken, Best-Practice-Leitlinien fiir Wertpapier-
Compliance (June 2011), https://bankenverband.de/media/files/BdB-Leitlinien_Wertpapier-
Compliance 062011.pdf (as of 15.8.2018).

85 See, e.g., the auditing standard for compliance programs issued by the German Insti-
tute of Public Auditors (IDW PS 980), which was first published in April 2011: Institut der
Wirtschaftspriifer e.V. (IDW), Grundsitze ordnungsgeméfler Priifung von Compliance-
Management-Systemen, IDW PS 980; see Eisolt, BB 2010, p. 1843; Gértz, CCZ 2010,
p. 127; Gortz/Rosskopf, CCZ 2011, p. 103; Liese/Schulz, BB 2011, p. 1347; Merkt, DB
2014, 2331.

8 See, e.g., the standard of the German Technischer Uberwachungsverein (TUV),
https://www.tuv.com/germany/de/compliance-management.html (as of 15.8.2018).

87 See “ISO 19600 Compliance Management Systems” and “ISO 37001 Anti-Bribery
Management-Systems”. For details, see Makowicz, Globale Compliance Management Stand-
ards, 2018, p.8 ff. See also the important standard on corporate social responsibility
“ISO 26000 Guidance on social responsibility”.

8 See, e.g., Engelhart, Sanktionierung von Unternechmen und Compliance, p. 711 ff;
Moosmayer, Compliance, 3rd edn. 2015, p. 25 ff.


http://www.bafin.de
https://bankenverband.de/media/files/BdB-Leitlinien_Wertpapier-Compliance_062011.pdf
https://bankenverband.de/media/files/BdB-Leitlinien_Wertpapier-Compliance_062011.pdf
https://www.tuv.com/germany/de/compliance-management.html
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program comprises preventive measures as well as a number of control and investiga-
tive measures. It is not merely a paper program with a written code of conduct, etc.
that constitutes the main difference from the business ethics movements of the 1980s.
Instead, it is a companywide system that influences the entire operational and organi-
zational structure. Ethical thinking is a vital compliance element, as ethics shape atti-
tudes and behavior and thus determine everday routines and work. Hence, ethical be-
havior is also a precondition for compliant behavior.®’

Control mechanisms are important but disputed aspects, especially the scope of in-
vestigative measures and sanctions. Control mechanisms are an important part of
compliance measures, as they provide a routine procedure for checking the effective-
ness of preventive efforts and offer the possibility to detect infringments at an early
stage. But control mechanisms need to be implemented in way that does not prejudice
a productive, innovative, and law-abiding corporate environment. A culture of distrust
is not only economically counterproductive but also carries the risk of false accusa-
tions and fosters secret circumvention strategies. Therefore, mechanisms such as
whistleblower hotlines have to be carefully constructed and implemented.

Investigative measures are useful control instruments to prevent, detect, and inter-
rupt improper behaviour. Preventive measures remain useless when possible
breaches of rules are not investigated.”” The measures applicable to compliance
departments are sometimes very far-reaching, including electronic surveillance and
data collection and data assessment.”! In addition, a company has extensive powers as
an employer to question employees and to ask for documents, etc. Of course, the use
of such measures must be legal (compliance has to be compliant), but many aspects
are so far not regulated by the state in this regard. This raises questions as to whether
companies can have investigative powers beyond those that would be allowed for
state authorities and what the relevant criteria and restrictions are (data protection law,
labor law, rights of the accused, etc.).””

Besides these measures, the nature, scope, and usefulness of internal sanctions
play an important part in a compliance program. Although a company is not al-
lowed to apply the same sanctions as the state or to apply them on behalf of the
state, it can impose substantial sanctions on its own. In most cases, these are
measures allowed by labor law.”> Among them are oral reprimands, formal written
warnings, contractual penalties, reduction of remuneration, and suspension and
dismissal.’*

89 See also Nieto Martin, Festschrift fiir Tiedemann, p. 485 (490).

% See Saliger, RW 2013, 263 (267).

ol See Brazil.

92 See also in the following under II1.D.

93 See Brazil. For Germany, see Sieber/Engelhart, Compliance Programs, p. 82 ff.
9 See Brazil. For Germany, see Sieber/Engelhart, Compliance Programs, p. 82.
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In practice, strict labor law rules with high protection standards for employees
can undermine the efficiency of corporate compliance efforts, as seen in Brazil.”
This shows that compliance regulations should be integrated into a comprehensive
approach and adjusted to existing systems.

D. Compliance Investigations

Compliance investigations take place when an alleged breach of the set-up rules
is suspected.”® As already mentioned, such investigations are not necessarily con-
nected to a compliance program, as they can also be taken up (and should be taken
up in regard to criminal allegations) in absence of such a program if a suspicion
exists or public investigations have already started. Yet, there is a close connection
to compliance programs, as implemented control measures and procedures often
trigger such investigations. The investigative measures of a compliance program
can therefore be used to conduct the internal investigation.

Previously having regulated investigative measures in a compliance program al-
so allows routines to be set up without the pressure of an ongoing case and with
enough time to define desirable standards. The questions of who should inform
who by what means under what circumstances, when public authorities should be
notified, and what type of investigative measures are allowed (in order to prevent
taking up illegal measures that would put the company at further risk®’) are often
not easy to determine, especially when cases are transnational and the law of sever-
al legal systems has to be taken into account.

In this regard, the following problems arise:

— Under what circumstances can investigations start? Are there situations when
companies are obliged to start internal investigations? Is a suspicion needed or
does the compliance staff even have total discretion to investigate without a sus-
picion and in cases beyond any doubt?*® Are such investigations then limited to a
risk-based selection or to random inspections?

95 See Brazil.

9% See Knierim/Riibenstahl/Tsambikakis (eds.), Internal Investigations (2nd edn. 2016);
Momsen, ZIS 2011, 508; Theile/Gatter/Wiesenack, ZStW 126 (2014), 803; Zerbes, ZStW
125 (2013). See also Lomas (ed.), Corporate internal investigations: an international guide
(2nd edn. 2013); Webb/Tarun/Molo, Corporate internal investigations (updated 2017). For
details see, e.g., Burchert, Die unternehmensinterne Befragung von Mitarbeitern im Zuge
repressiver Compliance-Untersuchungen aus strafrechtlicher Sicht (2017); Oesterle, Die
Beschlagnahme anwaltlicher Unterlagen und ihre Bedeutung fiir die Compliance-
Organisation von Unternehmen (2016).

97 Especially investigation measures bear the risk that compliance efforts are non-
compliant and create legal risks for the company, see Saliger, RW 2013, 263 (279).

9% See Saliger, RW 2013, 263 (288), see also for far-reaching powers of the compliance
department Brazil.
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— What investigative measures are allowed and in how far are they allowed? Is
public authorization necessary or can public authorities forbid certain
measures?” This applies to open measures as well as to secret measures (corpo-
rate intelligence). Are there certain thresholds to be observed, e.g., risk criteria
for installing surveillance cameras, searching e-mail communication, or data
mining? Is written documentation of the factual basis of measures that are set up,
of how they are conducted, or of (preliminary) results necessary? Do affected
persons need to be informed after the (secret) surveillance measure ends?

— If measures are also intended to create evidence for public proceedings, are there
certain standards for making evidence admissible? But also, are there possibili-
ties to conduct mere internal investigations that need not be delivered to public
authorities (even when requested), for instance seeking external advice from an
attorney, resulting in communication and work products being protected by the
attorney-client privilege, etc.? In general, if an external attorney is involved,
when and in how far are there any privileges as regards withholding evidence?

— How can and should cooperation (from self-reporting to extensively providing
evidence from internal investigations) with state authorities take place?

— What are the rights of persons affected? How much are employees obliged to
cooperate; under what circumstances can they refuse to cooperate? Do they have
a right to silence/protection against self-incrimination? Do they have to be in-
formed (by some sort of Miranda warning) that their statements, etc. could be
used in public proceedings? Do employees have the right to see the minutes of
an interview or to comment on the interview before it is sent to a public authori-
ty? Does the possibility exist to get legal advice; is there a right to contact a law-
yer or to have a lawyer present during interviews? Do rights of the individual
and rights of the company have to be balanced in any way? Are fundamental
rights to be observed in this relationship between private parties, or does the fun-
damental rights concept even have to be rethought?'%

9 As it is quite clear that the use of force is reserved by the state (and insofar excludes
coercive measures by a company), the aspect of a public prerogative on investigative
measures is much more unclear. There are no rules forbidding private investigations, but
there are some limits such as those stemming from the criminal law (see, e.g., in Germany
§ 258 StGB — obstruction of public prosecutions and punishment; § 132 Section StGB —
arrogation of public office; § 274 StGB — supression of documents; § 240 StGB — coer-
cion). Insofar, exact limits and, in particular, public possibilities (e.g., by an investigating
authority) to restrict, authorize or guide internal investigations have not yet been clarified.
Yet, the utmost restrictions might stem from data protection law, especially from the Gen-
eral Data Protection Regulation (EU) 2016/679; in the current version of OJ L 119,
4.5.2016 (corrected OJ L 127, 23.5.2018); see Nolde, ZWH 2017, 76.

100 As fundamental rights are basically constructed as the rights of individuals against he
state, these rights only apply to private parties to a very limited extent (e.g., when a protec-
tive dimension exists or when — as in Germany — a third party effect [Drittwirkung] is recog-
nizable). See Brunhober, GA 2010, 571 (586 f.); Bung, ZStW 125 (2013), 536 (546 ft.).
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— How do transnational settings affect investigations; which national rules govern
the use of investigative measures and the rights of persons affected? Can results
gained in a one country be used (if so, under what conditions) in public proceed-
ings of another country?

These questions are very similar to those that legislators had to address when de-
fining the role and rights of public prosecutors in criminal proceedings. Whereas
constitutional rights to tame state power and clear exist in addition to often long-
standing rules for public investigations and prosecutions in codes of criminal pro-
cedure, only very limited (and clear) rules exist for compliance investigations. This
raises the question of whether rules for such investigations should be drawn up in
the same way as for public investigations.

The situation becomes even more complex when public authorities formally re-
quest/express their expectations or just welcome internal investigations to be con-
ducted. In complex economic criminal cases and in times of limited public resources,
such internal investigations seem very attractive and even make public proceedings
possible in the first place in some constellations (a transnational public investigation
would often only yield very limited results).'®" Also, the less defined rules and safe-
guards of private investigations make gathering evidence easier. Is this an illegal or
illegitimate “privatization” of original state powers? Or is it allowed in certain situa-
tions (if so, which ones?) under certain circumstances (again, which ones?)? What is
the impact on evidence collected; when and under what circumstances is admissibil-
ity in criminal/administrative/other proceedings prejudiced?

These questions alone show that compliance investigations are a vital part of the
control mechanism within a compliance program in addition to being an important
stand-alone instrument to react to alleged misconduct. This is not the place to an-
swer these questions but only to show that many problems in regard to two major
topics need to be handled when setting up a compliance program, which also need
to be addressed by legislators: the type and scope of investigations measures al-
lowed and the due protection of affected persons (mainly employees).

IV. Compliance Between Regulation and Self-Regulation

The depiction of the legal situation in regard to compliance shows that it is often
closely connected to public regulations. Insofar, one can distinguish six different
levels in the state’s influence state on companies and in the degree of regulative
action. They range from no state influence and hence compliance as self-regulation

101 See Saliger, RW 2013, 263 (278).
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to various methods by which to trigger compliance (regulated self-regulation) and
even to regulatory action by means of prescribing a compliance program:'*

— Self-regulation

— Informal support by the state

— Rewarding compliance

— Sanctioning the lack of compliance
— Excluding responsibility

— General obligation to implement compliance programs.

These different levels raise the question of whether there is a common basis in
making use of compliance and whether it constitutes a new regulatory approach in
a similar context to the often used term of regulated self-regulation.

A. Levels
1. Self-Regulation
a) Pure Self-Regulation

Setting up compliance programs as a mere measure of self-regulation can be root-
ed in various motivations on the part of the corporation.'®* One motivation might, of
course, be an ethical motivation to counterbalance operational risks to society and the
risks of group dynamics within organizations — by means of a coherent compliance
concept and by being a “good corporate citizen.” Although this might often be an
additional motivational force, it is more likely that other considerations dominate.'®
One might be a changing understanding of risk management that regards legal risks
as a necessary part of doing business, therefore driven by aims of successful perfor-
mance that is usually measured by financial success. In this sense, reducing the risks
of lawbreaking and possible sanctions by fostering legal behavior is a core interest
for the company.

Other motivations are also connected to company success when shareholders or
market actors expect compliance efforts. It therefore becomes a key criterion for a
good reputation, for being a good business partner, or it becomes a precondition (or
a least a valuable asset) for joint ventures or the sale/merger of a company.

Another motivation, not to be underestimated, is trying to shift responsibility from
the highest management level to the mid-management level or compliance units.

102 See Engelhart, Sanktionierung von Unternehmen und Compliance, pp. 593 ff.
103 See Rotsch, ZStW 125 (2013), 481 (485 ff.); Saliger, RW 2013, 263 (277).

104 See also Saliger, RW 2013, 263 (282) seeing ethics more as side phenomena but not
as the driving force of the development.
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Although a complete delegation of duties is not possible, delegation not only makes
more persons responsible for compliance issues but also often changes the nature of
the duty at the highest level, from detailed responsibility to a supervisory over-
sight.!% Tnsofar, distributing responsibility is a specific form of personal risk man-
agement for the highest management level.'® In this regard, criminal risks are a
strong (or even the) motivating factor.'"?

b) “Requirements” of Private Institutions

As the state is absent, part of self-regulation constitutes motivations that are trig-
gered by clear compliance requirements for private institutions. Such requirements
can be a precondition for participating in the market. This is the case, e.g., when
stock markets (when no legal obligation exists) demand a compliance program as a
precondition for being companies being listed in order to demonstrate that only com-
panies with a comprehensive, legal risk management are on the list. Similarly, ap-
proaches like “supply chain compliance,” which require suppliers to have a compli-
ance program in order to address certain risks (e.g., excluding the purchasing of rare
earth metals from conflict zones), put pressure on individual companies. In addition,
many industry associations, etc. set up model compliance programs and expect or
oblige their members to implement them. These model programs can contribute to
setting up best practice standards and, by dissemination throughout the organization,
lead to widespread application in the sector. Although a company has no obligation
to participate and bind itself, the factual pressure to take part is often considerable
and may in some cases have the same effect as a state regulation.

All these efforts may even have some legal relevance in litigation or in public
sanctioning proceedings but they are not (at least not primarily) motivated by state
action. This not only distinguishes them from the other levels, where state partici-
pation in the form of even triggering compliance and influencing the scope and
content of the compliance program is given. These motivations can also be com-
pletely different from those of regulators and legislators, especially when the main
emphasis is risk reduction: Covering up misconduct internally (and preventing au-
thorities from knowing about it) is often as efficient and effective as preventing
it.! This means, for example, that a compliance program can contribute to a cul-
ture of secrecy, where compliance investigations have an important filter function,
only letting out certain information to public authorities. The company thus con-

105 For details on delegation, see Schmidt-Husson, in: Hauschka/Moosmayer/Losler, Cor-
porate Compliance, 3rd edn. 2016, § 6.

106 This motivation makes it necessary to pay extra attention to the responsibility at and
control of the top management level.

107 See also Ronnau, in: Professorinnen und Professoren der Bucerius Law School (eds.),
Begegnungen im Recht, 2011, p. 237 (243).

108 For this aspect, see Kolbel, ZStW 125 (2013), 499 (504 f.).
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trols whether public proceedings are taken up at all and what the scope and content
of these proceedings are, especially when cooperation in individual cases is valued
by public authorities more than true preventive efforts. From an economic perspec-
tive, such corporate behavior makes perfect sense but is far from regulative ap-
proaches fostering the protection of legal goods.

2. Informal State Support
a) National System

The next level is still close to self-regulation but, as the state in some way pro-
motes compliance, it can be seen as the lowest level of regulated self-regulation.
State support at this stage is informal, as there is support for a good corporate cli-
mate but no binding rules or clear incentives. Such support includes motivating the
self-regulation of companies (by public announcements, setting up roundtables,
etc.) and, more importantly, that of company associations to create best practice
standards, e.g. in the banking sector.!® It also includes motivating private institu-
tions, such as the above-mentioned stock markets, to make a good corporate and
compliance structure a precondition for business.

Yet, state authorities can be of even greater help. They can advise companies on
programs or set up model compliance programs. Such compliance assistance is, for
example, provided by the US Environmental Protection Agency (EPA).!" Not only
is the specific knowledge of administrative authorities used but regulatory expecta-
tions and ways of implementation can also be expressed. These informal incentives
complement binding instruments in law enforcement as is normally the case in ad-
ministrative law. Such advice is often highly welcomed by companies, as it is seen
as an official push for steps in the right direction.

b) Supranational System

A separate category in this field involves “soft law” requirements for companies
set up by international bodies or organizations.!!! These non-binding instruments
address companies and “advise” them to take up certain (sometimes very specific)
measures to prevent, e.g., human rights infringements. Among these instruments

109 See, e.g., Bundesverband deutscher Banken, Best-Practice-Leitlinien fiir Wertpapier-
Compliance (June 2011); see also Basel Committee on Banking Supervision, Compliance
and the Compliance Function in Banks (April 2005).

110- See the Website of the EPA: http://www.epa.gov/compliance (as of 15.8.2018).

11 See O'Brien/Dhanarajan, 29 Accounting, Auditing & Accountability Journal (2016),
p- 542; Ruggie, 101 American Journal of International Law (2007), p. 819; Wetzel, Human
Rights in Transnational Business, pp. 75 ff.; see also Dilling, German Law Journal 13
(2012), 381. On the corporate responsibility of corporate entities at the international level,
see Ambos, Wirtschaftsvolkerstrafrecht, pp. 24 ff.
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are the OECD Guidelines for Multinational Enterprises,''” the Tripartite Declara-

tion of Principles Concerning Multinational Enterprises and Social Policy by the
International Labor Organisation,''* and the UN Global Compact Initiative in the
areas of human rights, labor, the environment, and (since 2004) corruption.''* Cor-
porate standards for implementation are provided for, e.g., by the International
Standard Organisation.!!>

The UN has developed compliance mechanisms further since then: In 2003, the
UN Sub-Commission for the Promotion and Protection of Human Rights adopted a
resolution on the “Norms on the Human Rights Responsibilities of Transnational
Corporations and other Business Enterprises.”''® Building on this resolution, the
Human Rights Council developed a framework for promoting the topic, which
builds on a on a three-tier strategy for business and human rights: protect (respon-
sibility of states), respect (responsibility of companies), and remedy (effective pos-
sibilities to remedy damages, etc. suffered by victims of human rights viola-
tions).""” The Human Rights Council unanimously welcomed this framework in
2008'"® and mandated an implementation strategy,''® which was adpoted by the
Human Rights Council in June 2011."*° In addition, a Working Group on the issue
of human rights and transnational corporations and other business enterprises'>!
and a multi-stakeholder Forum on Business and Human Rights, to be held annually

112 The guidelines were first issued in 1976; several revisions have taken place, most re-
cently in 2011. See http://mneguidelines.oecd.org/guidelines (as of 15.8.2018). See also
Ruggie/Nelson, 22 Brown Journal of World Affairs (2015), p. 99; Kasolowsky/Voland,
NZG 2014, p. 1288.

113 This declaration was first adopted by the Governing Body of the International Labour
Organisation at its 204th Session (November 1977); its fifth revision stems from 2017. See
https://www.ilo.org/empent/areas/mne-declaration/lang--en/index.htm (as of 15.8.2018).

114 See https://www.unglobalcompact.org (as of 15.8.2018).
15 See supra note 87.
116 Resolution 2003/16 (14 August 2003), U.N. Doc. E/CN.4/Sub.2/2003/L.11 at 52 (2003).

117 In 2005, on the suggestion of the UN Commission on Human Rights, the UN Secre-
tary General appointed John Ruggie as its Special Representative on the issue of human
rights and transnational corporations. After in-depth research and consultations with many
stakeholders, Ruggie presented his report “Protect, Respect and Remedy: a Framework for
Business and Human Rights Report of the Special Representative of the Secretary-General
on the issue of human rights and transnational corporations and other business enterprises,
John Ruggie, U.N. Doc. A/HRC/8/5 (7 April 2008).

118 Human Rights Council, Resolution 8/7 (18 June 2008).

119 Again, Ruggie was mandated, and he presented his final concept in 2011: Human
Rights Council, Report of the Special Representative of the Secretary-General on the issue
of human rights and transnational corporations and other business enterprises, John Ruggie
— Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, U.N. Doc. A/HRC/17/31 (21 March 2011).

120 Resolution of 16 June 2011, U.N. Doc. A/HRC/Res/17/4 (6 July 2011).

121 For the Working Group see, http://www.ohchr.org/EN/Issues/Business/Pages/'WGH
Randtransnationalcorporationsandotherbusiness.aspx (as of 15.8.2018).


http://mneguidelines.oecd.org/guidelines
https://www.ilo.org/empent/areas/mne-declaration/lang--en/index.htm
https://www.unglobalcompact.org
http://www.ohchr.org/EN/Issues/Business/Pages/WGHRandtransnationalcorporationsandotherbusiness.aspx

26 Marc Engelhart

under the guidance of the Working Group,'* was created. Part of the concept is to
promote and implement the principles and further specification by the working
group with national action plans.'?

These international developments show the importance of international institu-
tions in promoting compliance, not only by addressing companies directly but
also by putting pressure on national systems to promote compliance. Human
rights compliance has become a vital part of the compliance movement. In the

future, an international treaty on this topic is conceivable:!?*

In 2014, the Human Rights Council established “an open-ended intergovern-
mental working group (OEIGWG) on transnational corporations and other busi-
ness enterprises with respect to human rights, whose mandate shall be to elabo-
rate an international legally binding instrument to regulate, in international
human rights law, the activities of transnational corporations and other business
enterprises.”'* In July 2018, the OEIGWG presented the first draft of a legally
binding instrument.'?®

3. Rewarding Compliance

At the next level come measures whereby the state rewards good compliance and
thereby motivates companies to implement such programs. A rather discreet way of
recognizing compliance ambitions would be legislation requiring corporations to
state whether they comply with compliance rules and, if not, why not. This tech-
nique is already being used for corporate governance issues in Germany where
§ 161 AktG requires listed companies to state if they comply with the German
Corporate Governance Code or not.'?” Similary, although less detailed information
has to be given, § 289b, ¢ HGB (Handelsgesetzbuch — Commercial Code) large

122 See the website of the forum http://www.ohchr.org/EN/Issues/Business/Forum/Pag
es/ForumonBusinessandHumanRights.aspx (as of 15.8.2018).

123 For an overview, see http://www.ohchr.org/EN/Issues/Business/Pages/NationalAction
Plans.aspx (as of 15.8.2018). For the proposal of a national ,,Human Rights Due Diligence Act
for Germany*“, see Klinger/Krajewski/Krebs/Hartmann, Verankerung menschenrechtlicher
Sorgfaltspflichten von Unternehmen im deutschen Recht (2016).

124 See Deva/Bilchitz (eds.), Building a Treaty on Business and Human Rights (2017); La
Vega, 51 University of San Francisco Law Review (2017), p. 431; Lopez/Shea, 1 Business
and Human Rights Journal (2016) (1), p. 111.

125 Human Rights Council, Resolution 26/9 of 26 June 2014, HRC Res. A/HRC/RES/26/9.
On the OEIGWG, see https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Pages/IGW
GONTNC.aspx (as of 15.8.2018).

126 See the draft of the “Legally Binding Instrument to Regulate, in International Human
Rights Law, the Activities of Transnational Corporations and Other Business Enterprises”
https://www.ohchr.org/Documents/HRBodies/HR Council/WGTransCorp/Session3/DraftLBI
.pdf (as of 15.8.2018).

127 The German Corporate Governance Code (Deutscher Corporate Governance Kodex)
is available under https://www.dcgk.de/de/kodex.html (as of 15.8.2018).
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companies have to report their activities in regard to human rights and sustainable
development. A precondition for the use of such a regulatory technique is to have
detailed enough compliance requirements in order to be implementable. Insofar,
some form of corporate compliance code is needed'?® comparable to the ones estab-
lished in the field of corporate governance German Corporate Governance Ko-
dex)'® or recently in the field of sustainable development and human rights (Ger-
man Sustainability Code)'*’.

Such measures rewarding compliance exist especially in criminal liablity struc-
tures and, in cases of corporate liablility, provide a major incentive for corpora-
tions. An example of corporate criminal liability is when authorities refrain from
initiating proceedings or close proceedings when compliance measures show that
the company had done what it possibly could to prevent the illegal act of a member
of the company. As it is never possible to completely rule out illegal acts within a
company, one has to evaluate whether the company had taken reasonable steps
before the act was committed (ex ante approach). In the USA, the United States
Attorneys’ Manual offers federal prosecutors precisely such a possibility for the
dismissal of charges (although the affected company almost always has to accept
some conditions of probation).'?!

Compliance can also be important at the sentencing stage, e.g. in the Corporate
Federal Sentencing Guidelines in the USA or for corporate sanctions in Japan.'*? In
particular, when a sentencing authority has the discretion to take the scope and ef-
fectiveness of compliance measures into account, it can evaluate how much the
corporate climate influenced the wrongdoing, how much was due to unforeseeable
individual behavior, and how strong the measures to prevent such behavior were.
Only granting a reduction if a comprehensive and effective program exists not only
seems too inflexible but also reduces the incentive to implement at least some
measures.

In addition to the law of sanctions, administrative law can also provide incen-
tives, for example by reducing public supervision. One incentive could be to extend
the period for public controls from two to four years if an effective compliance
program exists.

128 See Engelhart, Sanktionierung von Unternehmen und Compliance, p. 652 for the
proposal to set up a private-public corporate compliance commission that could set up
requirements in form of a corporate compliance code.

129 See supra note 127.

130 The German Sustainability Code (Deutscher Nachhaltigkeitskodex) is available un-
der https://www.dcgk.de/ (as of 15.8.2018).

131" See United States Attorneys” Manual (USAM), § 9-28.800 and § 9-28.1500.
132 See supra I11.B.2.
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4. Sanctioning the Lack of Compliance

The lack of due compliance becomes relevant when public institutions make the
existence of a compliance program a precondition for access to funding, granting
loans or public contracts. This has long been practiced by international organiza-
tions.!**> From a regulatory perspective, non-compliance is sanctioned by exclusion
from possible financial and non-financial benefits.

Taking into consideration the lack of due compliance as an aggravating factor at
the sanctioning stage also takes the approach of regulated self-regulation one step
further. The lack of compliance as an aggravating factor is possible, for example,
when compliance measures are merely undertaken to give the company the appear-
ance of being a good corporate citizen but are, in practice, ineffective and merely
window dressing. Lack of compliance as an aggravating factor can also be taken into
account when the company does not take concrete action, even though obvious risks
of lawbreaking exist and were recognisable. Such rules clearly send the message that
neither misleading measures nor too risky business is acceptable or tolerated.

The most direct way to address the lack of compliance is the use of a specific
compliance sentence comprising the obligation to implement certain compliance
measures or a comprehensive compliance program. The US Federal Sentencing
Guidelines and the practice of federal prosecution in the USA often serve as exam-
ples for such an approach.'** This allows the sanctioning authority to directly influ-
ence the corporate structure and address the deficiencies that led to wrongdoing. It
also enables a genuine resocialization of the company, something that is much
more difficult to achieve when the accused is an individual. The threat of such a
sanction effecting structural reforms is a great incentive for companies to proac-
tively take up efficient compliance measures and is often much more effective than
monetary sanctions.

5. Excluding Responsibility

One of the greatest incentives for compliance are rules that exclude (corporate)
responsibility if efficient compliance measures are taken. Such regulations can be
seen in corporate law and have become increasingly popular in recent years for
corporate criminal liability.'>> Regulation in this case goes beyond denying benefits
but it sanctions non-compliance.

Besides creating strong incentives, this approach is often a just and fair solution.
For instance, corporate criminal liability only applies when the corporate climate

133 Nieto Martin, in: Kuhlen/Kudlich/Ortiz de Urbina (eds.), Compliance und Strafrecht,
p. 27 (29).

134 See supra I11.B.2.

135 See supra I11.B.2.
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has contributed to the offense (the entity can then be literally called “guilty”). In
this case, the company may not be liable but an individual still can be, yet the com-
pany might still be held responsible for civil damages under a civil liability regime:
Rules for damages are based on a different rationale (in particular, risk distribution)
than sanctioning systems with their emphasis on social blame. In addition, such an
approach shows that different standards apply to corporate and individual liability,
a difference that can also be used when determining administrative responsibility or
civil damage liability: Corporate responsibility specifically addressess the general
corporate environment, whereas individual liability concentrates on specific actions
within this environment.

Of course, the exclusion of liability is only possible if the compliance measures
meet the necessary (high) standards that can be reasonably expected in the corpo-
rate environment. The expectation is for companies to truly and seriously invest in
effective compliance measures. Since such an expectation might deter some com-
panies from investing in compliance, this type of regulation should only be taken
up in addition to other steps that also create incentives for implementing individual
measures or measures of a less high standard.

6. General Obligation to Implement Compliance Programs

On a last level, general (enforceable) obligations to implement compliance pro-
grams exist. The strongest influence can be achieved if such an obligation is not
only enforceable (e.g., by administrative agencies) but also accompanied by a sanc-
tion in case of insufficient implementation. This approach is at the upper margin of
regulated self-regulation and closely approximates classic “regulation.” Self-
regulation in this case mainly means that the company can determine elements of
the compliance program not prescribed by law.

Whereas such a broad general obligation (to respect the law in general) does not
seem to exist at present, sector obligations are already common, although they vary
considerably in detail.'*® For example, the German Securities Trading Act requires
financial institutions to set up compliance measures for the prevention of insider
trading and punishes non-implementation with an administrative fine.'*” This was
one of the first examples of Germany’s new preventive tendencies in fighting eco-
nomic crime."**

136 In addition to the examples in the text, see also supra IILB.1.

137 See § 80 para. 1 s.2 No. 1, § 120 para. 8 No. 97 Securities Trading Act (Wertpapier-
handelsgesetz — WpHG as of 15.8.2018).

138 Vogel, Festschrift fiir Jakobs, pp. 731 ff. therefore refers to the emergence of a new
criminal law model.
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Similary, Portugal’s anti-money laundering law requires companies to set up
compliance programs and punish the lack of implementation with a fine.'* In con-
trast, Colombia’s anti-bribery law (regulating the administrative liability of legal
entities for transnational corruption) provides for an obligation to take up preven-
tive compliance measures'*’ but does not directly sanction non-implementation.'!
Furthermore, the German Federal Immission Control Act requires companies oper-
ating plants subject to licensing to set up a control system, to inform the authorities
about it, and to have it regularly checked and approved by the authorities.'*?

The lack of a general obligation to set up compliance programs may be an indica-
tion of the legislator’s discomfort with substantially interfering in companies’ right
of freedom of business. From this perspective, it is preferable to make compliance
obligatory only in specific areas in which the legislator deems it absolutely necessary
in order to effectively regulate the sector. Such an obligation seems necessary when
the aforementioned measures do not provide enough incentives for legal behavior or
when the protected legal goods in question warrant special measures.

B. Towards a General Compliance Theory
1. Self-Regulation and its Limits

In a society based on individual rights and a free-market society, economic activ-
ities are basically free of any state influence. Self-regulation is therefore the rule
and regulation the exception. Of course, regulation is often inevitable, especially in
the corporate environment, e.g. granting models for legal personhood. But regula-
tion needs justification in such a setting. In this case, the question of why setting up
compliance programs should not be left to companies alone is justified.

There are two main aspects that justify regulation: power and corporate climate.
These aspects also constitute major differences from the treatment of individuals,
hence allowing a stricter approach in regard to companies. Companies are an ag-
glomerate of goods and people. This not only gives them financial power but also —
especially because of their often specialized and highly qualified personnel — far-
reaching possibilities to influence the markets, the media, public discussion, and
sometimes even politics and law-making. Such power can be used to influence oth-
ers and to jeopardize the rights of less powerful individuals and companies.

139 See Portugal, referring to Law 83/2017.
140 See Colombia, referring to Law 1778 of 2016.
141 However, it does play a role on sanctioning; see supra note. 65.

142 See § 52a Bundesimmissionsschutzgesetz (BImSchG). For details, see Bosch, Orga-
nisationsverschulden in Unternehmen, pp. 520 ff.



IV. Compliance Between Regulation and Self-Regulation 31

Another aspect of the corporate climate sees companies as being an agglomerate
of people in a structured environment. Social sciences, such as the works by Luh-
mann on the system theory,'*® have shown that a company is a system of its own.'**
It exists alongside other systems and, most relevant in this context, alongside the
legal system. Companies have their own rules and procedures. Teubner calls it
“law without state.”'*> This often means that a private and a public system of
norms govern the corporate sphere.

The existence of a separate corporate system has the consequence that group dy-
namic processes can develop independently from other systems. Group dynamics are
the result of the interaction of several people and result in the creation of group will,
which results in a specific corporate climate. Organizational psychology'*® and crim-
inological research'®’ show that such a climate can be maintained for a long period of
time, is experienced by individual members of the organization, and can greatly in-
fluence personal behavior. The business ethics development has also highlighted the
importance of the attitudes of employees and what influences their behavior.

The corporate climate can have a positive and a negative influence on the mem-
bers of the organization. If the values and rules are the same as those in the legal
system, the corporate climate supports members acting legally. If not, when mak-
ing a profit is tacitly agreed and subtly seen as the main (and maybe only) value,
such a climate erodes the legal thinking and actions of the group members. If such
an erosion of values goes hand in hand with corporate powers, the risk of breaking
the law with severe consequences is high. Power and corporate climate therefore
justify state intervention and state regulation.

As shown by the development of compliance, the need for state intervention is
felt more often today than in decades before so that there is a clear tendency to
move away from mere self-regulation towards more state control. One could even

143 See Luhmann, Die Wirtschaft der Gesellschaft, pp. 43 ff. and Luhmann, Das Recht
der Gesellschaft, pp. 38 ff. It has been argued, e.g., that self-regulation, etc. can be under-
stood without reference to system theory; see Kuhlen, in: Kuhlen/Kudlich/Ortiz de Urbina
(eds.), Compliance und Strafrecht, p. 1 (14). This is quite true, yet system theory provides
a sound description of the different features and structures within a corporation. Also, the
system theory is mainly descriptive and insofar not of much helf for shaping legal theories,
see, e.g., Saliger, RW 2013, 263 (283).

144 See Boers, MschrKrim 2001, p. 335 (353); Gémez-Jara Diez, ZStW 119 (2007),
p- 290 (302 ff.); Heine, Verantwortlichkeit von Unternehmen, pp. 79 ff.; Sieber, Festschrift
fiir Tiedemann, p. 449 (475).

145 Teubner, Global law without a state (1997).

146 See, e.g., Rosenstiel, Organisationspsychologie, pp. 387 ff.; Spiefs/Winterstein, Ver-
halten in Organisationen, pp. 121 ff.

147 See, for more details, Engelhart, Sanktionierung von Unternehmen und Compliance,
pp. 515 ff., 768 ff.; Kélbel, ZStW 125 (2013), 499; Kolbel, MschKrim 91 (2008), pp. 22 ff.;
Theile, Z1S 2008, 406.
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say the era of self-regulation has vanished. For example, the efforts of the business
ethics movement to motivate managers to act more ethically were often not effec-
tive, especially at times when managers or companies were under (economic) pres-
sure. Insofar, ethical behavior is easy in good years but not in difficult business
years. In the latter case, the financial interests of the company often prevail: good
will and legal and ethical rules are readily set aside. This economic perspective also
illustrates a fundamental difference in motivation in comparison to regulators that
primarily focus on the protection of legal goods. The difference in motivation is
hardly possible to overcome other than by setting up regulation.

Yet, even if justification for state intervention is given, this does not say anything
about how it should be achieved. Precisely in this regard, classic regulation, with
its simple “do that/do not do that or you will be punished” approach is often too
short-sighted. Since companies are separate systems of their own, such regulations
in the legal system neither easily nor effectively influence internal behavior, as they
may not reach the internal level and penetrate the corporate climate of the compa-
ny. As is often stated, these types of regulations do not “pierce the corporate
veil.”'*® Of course, one could stop here and merely expect corporations to respect
the law and bear the consequences in the form of administrative action and civil
and criminal liability. A traditional approach would be just to create more rules of
this kind, e.g. new criminal offenses for new phenomena. Although such legislation
might fill some loopholes, it does not address corporate behavior well and also
does not solve the underlying social problems. The way out of non-effective self-
regulation and regulation is provided by the concept of compliance as an approach
of regulated self-regulation.

2. Compliance as Regulated Self-Regulation
a) Concept

The tension between self-regulation and regulation can be resolved by taking the
middle ground: compliance as regulated self-regulation.'* This approach builds on a
discussion of the ideas of “responsive regulation”'* and “interactive compliance.”!!

148 See, e.g., Alting, 2 Tulsa Journal Comparative & International Law 187 (1994-1995).

149 See Engelhart, Sanktionierung von Unternehmen und Compliance, p. 649 ff.; Engel-
hart, RW 2013, 208; Rotsch, ZStW 125 (2013), 481 (496); Saliger, RW 2013, 263 (283 ff.);
Sieber, Festschrift fiir Tiedemann, p. 449 (460); Wessing, Festschrift fiir Volk, p. 880. Only
partly agreeing: Kolbel, ZStW 125 (2013), 499 (507), as corporations have no great influence
on the rules that are part of compliance programs. See also Black, Current Legal Problems
2001, p. 103, 120 f.; Parker/Nielsen, Annual Review of Law and Social Science 2009, p. 45
(48 £.); Krawiec, Washington University Law Quarterly 81 (2003), p. 487 (516 ff.).

130° Ayres/Braithwaite, Responsive Regulation, pp. 101 ff. See also Braithwaite, 80 Michi-
gan Law Review 1466 (1982).

151 Sigler/Murphy, Interactive corporate compliance, pp. 169 ff.
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The discussion bridged the conflicting sides of regulation and self-regulation by of-
fering new ways for complex and internationalized settings such as those in the eco-
nomic sector.'”? They have been increasingly recognized, for example in German
administrative law'>* and more recently in criminal law,'>* constituting a paradigm
shift by “regulating” the preliminary stages of a criminal act.'>> Compliance insofar
bridges the antagonistic concepts of repression and prevention.

This approach builds on self-regulatory measures but within an overall regulative
concept of steering and stimulating corporate behavior while at the same time al-
lowing companies the flexibility to implement and individually adjust measures.'>
The state does not wait until self-regulation takes hold but instead actively triggers
and shapes its development. However, as is the case with self-regulation, it gives
companies the benefit of the doubt, as it waives the introduction of more intrusive
regulations.'>” Companies and the state work together on setting down rules and
standards (standardization process) and on implementing measures to achieve these
standards (implementation process), so that the process covers all aspects of tradi-
tional regulation.'>® The state treats companies as an important, in fact even as the
main partner in achieving law abidance.

According to this concept, the state imposes the fundamental framework for
compliance, whereas the companies are responsible for regulating the details. It
requires companies not only to respect legal regulations but also to actively con-
tribute to the prevention of legal infringements, especially crimes. As the concept
does not go into detail on how to accomplish this, it does not unnecessarily impair
legitimate business dealings. Due to the involvement of private actors (at least
more than in the past) one can speak to a certain extent of the privatization of state
duties.' Yet, in substance privatization mainly concerns compliance investiga-
tions whereas the field of prevention has been left more or less completely to the

152 See Nieto Martin, Festschrift fir Tiedemann, p. 485 (487).

153 Eifert, in: Hoffmann-Riem/Schmidt-Afmann/VoBkuhle (eds.), Grundlagen des Ver-
waltungsrechts. Vol. I, p. 1318 (1345 ft.); Hoffinann-Riem, Festschrift fiir Reiner Schmidt,
pp. 447 f.; Vofkuhle, Verwaltungsarchiv 92 (2001), pp. 184 (213).

134 See Engelhart, Sanktionierung von Unternehmen und Compliance, pp. 645 ff.; Sie-
ber, in: Waltermann/Machill (eds.), Protecting our children on the internet, p. 319 (326).

155 Engelhart, RW 2013, 208; Rotsch, ZStW 125 (2013), 481.

156 This also includes empirical evidence, namely that self-regulation is most successful
when accompanied with advice, supervision, and sanctions by public authorities; see
Kolbel, ZStW 125 (2013), 499 (506 ft.); Schulz/Held, Regulierte Selbstregulierung als
Form modernen Regierens, p. 61 ff.

157 Kolbel, ZStW 125 (2013), 499 (529 f.).

158 Rule-setting and enforcement measures are the basic aspects of regulation; in the
context of compliance, see Kdlbel, ZStW 125 (2013), 499 (506 ff.).

159 See, e.g., Saliger, in: Professorinnen und Professoren der Bucerius Law School (eds.),
Begegnungen im Recht, 2011, p. 215 (219 ff.).



34 Marc Engelhart

companies before. Insofar, the compliance approach in this regard is more the na-
tionalisation of an un-/under-regulated part of the field of crime prevention.

By means of this construction, the problem of the state not having a direct influ-
ence on the internal company structure and its corporate climate is solved. The state
encourages companies to make the internal actions of their employees more visible
and to create an atmosphere being watched constantly.'® As Foucault showed, this
type of visibility is such a powerful instrument that it often no longer needs the
actual execution of powers such as sanctions, etc.'®! Within in such a “culture of
control,”'®? companies assume an important role in social control, whereas the state
remains in a sort of managerial position with oversight duties. In essence, this so-
cial control mechanism is situational crime prevention, the main emphasis being on
risk detection in (at least perceived) risk-entailing situations and on enhancing the
resistance to risky behavior.'®® The state activates preventive approaches in order to
stabilize its own normative system.

The objective of the approach is the creation or maintenance of a good corporate
climate fostering the adherence to regulations (compliance).'®* It makes use of the
“good” dynamics within the closed social system of a company. Compliance pro-
grams are of great importance towards achieving such a good corporate climate, as
they provide an effective tool for preventing and detecting legal infringements
within companies. Compliance is therefore a model means of regulated self-
regulation, as it allows the state to set a framework for corporate compliance struc-
tures that are necessary for a good corporate climate — without prescribing them in
detail. This makes it manageable (and cost-efficient) for the state, while at the same
time leaving room for companies and their individual business, risks, size, and cor-
porate structure. Compliance reduces risks to a legally acceptable level, as it de-
creases the anticipated loss value mainly by reducing the probability of infringe-
ments.'® Compliance programs are therefore social control measures to prevent
deviant behavior within organizations:'®® they minimize the opportunities to com-
mit crimes and maximize incentives to follow the rules.

160 See Bung, ZStW 125 (2013), p. 536 (539).

161 Foucault, Uberwachen und Strafen, p. 260.

162 See Garland, The Culture of Control, p. 167 ff., building on the ideas of Foucault.
See further for this new type of “modern interventionist state” Zabel, KritV, p. 18 (28 ff.).

163 Kolbel, ZStW 125 (2013), 499 (502); Singelnstein, KJ 2011, 7 (12). See also Nieto
Martin, Festschrift fiir Tiedemann, p. 485 (488); Saliger, RW 2013, 263 (291).

164 See also Bussmann, Festschrift fiir Achenbach, pp. 57 ff. and Bussmann/Salvenmoser,
CCZ 2008, pp. 192 ff.

165 The expected loss value is the product of the expected loss multiplied by its proba-
bility of occurring. See Bock, Criminal Compliance, pp. 484 ff.

166 See Nieto Martin, in: Kuhlen/Kudlich/Ortiz de Urbina (eds.), Compliance und

Strafrecht, p. 27 (35), also stating that criminology could therefore perfectly contribute to
the construction of effective compliance programs. See also Saliger, RW 2013, 263 (277).
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b) The Use of Criminal Law

Basically, the legislator has the possibility to implement the approach of regulat-
ed self-regulation in private law, administrative law, and the law of public sanc-
tions.!%” Yet, not all of these areas of law are equally suitable. Private law offers
only a low number of possibilities to steer company behavior. It leaves too many
aspects to the discretion of the parties and is generally money-oriented, especially
the law of torts. Exceptions are, e.g., rules on the duties of a managerial board to
take up compliance measures.'®® Implementation in administrative law, however,
leads to strong state influence, as any rules would be directed at all companies, and
a state authority would have to be responsible for controlling these companies. Re-
sorting to less intrusive measures, such as prescribing a certain aim in the pream-
ble, provides only limited steering possibilities and effects.'®® Therefore, private
and administrative law mainly have a supporting function in an overall approach of
regulated self-regulation.

The best place to regulate is the law of public sanctions as an indirect implemen-
tation system:'”® although it addresses all companies and its members, the rules
only become relevant if there is suspicion of an infringement. The allocation of
public resources is more efficient, and state interference with companies’ rights is
lower than in the case of administrative regulations. In the context of criminal law,
it offers the possibility to steer company behavior by means of motivation, if incen-
tives for implementing measures are included into the concept. In this regard, crim-
inal compliance fits into the general trend towards “risk criminal law.”'”' The ap-
proach also includes newer constructions for corporate criminal liability, building
on the corporate climate in its own corporate system.'”

167 The advantages and disadvantages of such a legislative choice have rarely been dis-
cussed, as the main focus is on the distinction between public and private law and on the
(constitutional) limits of such measures. It therefore only addresses a small aspect of the
subject, especially in regard to criminal law. For a basic analysis of the different legal re-
gimes, see Burgi, in: Hoffmann-Riem/Schmidt-Afmann/VofBkuhle (eds.), Grundlagen des
Verwaltungsrechts, Vol. I, pp. 125 ff.; Hoffinann-Riem, Festschrift fiir Jung, pp. 299 ff.;
Waldhoff, in: Hoffmann-Riem/Schmidt-ABmann/Vofkuhle (eds.), Grundlagen des Verwal-
tungsrechts, Vol. II1, pp. 269 (381 ff.).

168 See supra I11.B.1.

169 On this frequently used technique in German adminstrative law, see, e.g., Schober,
Der Zweck im Verwaltungsrecht, pp. 236 ff.

170 Nieto Martin, in: Kuhlen/Kudlich/Ortiz de Urbina (eds.), Compliance und Strafrecht,
p. 27.

170 Kuhlen, in: Kuhlen/Kudlich/Ortiz de Urbina (eds.), Compliance und Strafrecht, p. 1
(14); Rotsch, ZStW 125 (2013), 481 (495); see also Saliger, RW 2013, 263 (282).

172" See Engelhart, Sanktionierung von Unternehmen und Compliance, pp. 685 ff. refer-
ring to the corporate climate, Gomez-Jara Diez, ZStW 119 (2007), p. 290 (293 ff.) refer-

ring to the self-reference of the corporate system (based on the theory of autopoetic sys-
tems); Ortmann, NZWiSt 2017, 241 referring to the organization theory.
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Developing criminal law to include compliance is especially fitting in cases of
economic crimes. Economic criminal law is the traditional accessory to obligations
set out by public and civil law.!”® Hence, criminal compliance does not create addi-
tional obligations but fulfills existing ones to a large extent and promotes the con-
sistency of the legal order. Insofar, it is also less oriented towards the definition of
the offense (especially the description of the act) than towards fulfilling underlying
duties. This can be seen as being a perfect expression of the ultima ratio principle.

Resorting to public criminal sanctions in order to increase the willingness to take
up compliance measures of course makes use of the traditional mechanism: the
threat of a sanction.!”* Expanding and more complex and diffuse criminal law con-
tributes to compliance insofar as it creates more threats.'”® The deterrent and pre-
ventive effect of, e.g., corporate criminal liability, although often disputed,'”® was
already proven empirically in the 1970s by Breland and Tiedemann'" and by re-
cent research at the Max Planck Institute for Foreign and International Criminal
Law confirming that criminal law measures are more effective than imposing ad-
ministrative or civil sanctions.'” Criminal compliance uses this mechanism but
goes beyond it by providing additional incentives. Insofar, criminal compliance
mobilizes corporate mechanisms in order stabilize its own criminal law values and
confirm its own validity.

¢) Limits and Problems

But what are the limits of this concept? First of all, no one is obligated to do
more than he is able to (ultra posse nemo obligatur). Compliance cannot mean
that organizations must take precautions for any risks; unforseeable risks espe-
cially cannot be part of a compliance strategy. The law may create rules for dam-
ages, etc., even covering such risks on a strict liability basis (as they stem from
the corporate sphere, and it seems to be fair that the corporation bear the conse-
quences for it), but it is not possible to address such risks in the compliance con-
text. Compliance can address foreseeable risks but even among them, a certain

173 See Achenbach, StV 2008, 324; Nieto Martin, in: Kuhlen/Kudlich/Ortiz de Urbina
(eds.), Compliance und Strafrecht, p. 27 (33).

174 Kglbel, ZStW 125 (2013), 499 (517).
175 Klbel, ZSW 125 (2013), 499 (517).

176 See, e.g., Hefendehl, ZStW 119 (2007), p. 816 (826 ff.), more positively Roxin,
Strafrecht, § 3 para. 25; see also Engelhart, Sanktionierung von Unternehmen und Compli-
ance, pp. 277 ftf., 661 f.

177 See Breland, Lernen und Verlernen von Kriminalitit (1975); Tiedemann, Wirt-
schaftsstrafrecht und Wirtschaftskriminalitdt, p. 249; see also Tiedemann, in: Brodowski et
al. (eds.), Regulating Corporate Criminal Liability, 2014, p. 11.

178 See Sieber/Engelhart, Compliance Program, pp. 162 ff., 178 ff., confirming that
criminal measures are more effective than imposing administrative or civil sanctions.
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selection might be advisable for compliance to be a workable concept. Compli-
ance is a promising concept but not without limitations.

Also, compliance can only work if the legislator or regulator sets up operable cri-
teria for compliance programs. In order to have a steering effect, these criteria must
be more detailed than due duty of care or oversight or negligence standards. But
this also means that compliance creates rules that are often above existing general
standards such as in criminal law.!” But what to do, when there is no clear best
practice standard? Setting up rules in this situation might exclude other solutions
equally effective (creating conformity for the price of flexibility). Also, companies
will often take the highest standard in order to be “on the safe side”. This sounds
promising and especially in a transnational context it triggers legal harmonization
(when companies operating in different jurisdictions take the highest standard in
order to make sure that they are compliant in all circumstances).'®® But this also
means, that foreign concepts can determine the own national system that might
have explicitly voted for a certain (lower) standard or flexible concept. Under the
umbrella of fostering the international compliance development national policy
concepts might be (aggressively) be promoted abroad.

And, operable compliance standards must be adjusted to other concepts in order
to avoid undermining the compliance approach. This means, e.g., no one-sided em-
phasis on control measures in order to avoid a culture of distrust within organiza-
tions. How should the doubling of sanction norms and regimes to be dealt with?'®!
Is there a ranking between internal and external sanctions, do we need a ne bis in
idem regulation?

Furthermore, cooperation obligations, pressure, or incentives from public author-
ities in case of an incident must be balanced with preventive efforts: As long as
cooperation does companies more good than compliance, there is no real incentive
for (costly) compliance. In addition, the question of illegitimate privatization of
state functions has to be taken into account. Neither cooperation nor compliance
requirements can be used to circumvent standards of criminal procedure. Seeing the
corporation as a system of its own with all manner of facets, from from law-making
to enforcement, is cause for thought about necessary rules for procedure in compli-
ance investigations, etc., like in the state system.182 A corporation that is a law-
maker, police officer, investigator, judge, and enforcement agency all in one needs
some checks and balances in regard to such an agglomeration of power.

179 Saliger, RW 2013, 263 (285).
180 Saliger, RW 2013, 263 (288).
181 KGlbel, ZStW 125 (2013), 499 (530 £).

182 See, e.g., Kuhlen, in: Kuhlen/Kudlich/Ortiz de Urbina (eds.), Compliance und Straf-
recht, p. 1 (19 ff.).
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But even when there are sound criteria for compliance programs, is the (crimi-
nal) justice system capable of determining the effectiveness of a compliance pro-
gram? Or, as Hassemer said once, is it rather that “criminal law is good for the pro-
tection of legal goods but not for risk governance, its measures are good for
investigations but not for prognosis”?'®* In practice, the question of effectiveness is
indeed a difficult one, as special expertise is needed.'3* Insofar, adjustments to the
criminal justice system in order to provide specialized investigators, prosecutors,
and judges are needed.

But external expertise can also help. It is useful when setting up the compliance
system and especially as a means of gatekeeping with monitoring and adapting the
program continuously. In an ideal system of regulated self-regulation, the state
would in some way be continuously involved in monitoring and adapting the pro-
gram.'® Yet, as criminal law responds selectively, sporadically, and reactively —
also in regard to limited public resources — this is only possible in a very limited
way. External evaluation is therefore inevitable. Such expertise may then again be
valuable in public proceedings in order to assist sanctioning authorities. Of course,
the recourse to experts creates new questions in conjunction with the possibility of
shifting risk to advisors and the creation of a special sort of advisor liability.'%

183 Hassemer, ZRP 2009, 221 (222).

184 The existing judicial practice of evaluating compliance programs has not been too
promising so far, as it often remains rather vague on their (non)effectiveness; see Nieto
Martin, in: Kuhlen/Kudlich/Ortiz de Urbina (eds.), Compliance und Strafrecht, 2012, p. 27
(46). There are, however, some promising judgements such as that in the Siemens corrup-
tion case (see the “Neubiirger judgment” of LG Miinchen I, Decision of 10 December 2013
— 5 HKO 1387/10 — ZIP 2014, 570), indicating that it may take some time for the judiciary
to become familiar with the topic.

185 See Kolbel, ZStW 125 (2013), 499 (527).
186 See already Nieto Martin, Festschrift fiir Tiedemann, p. 485 (496 f.).
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8 ArchiS

Over the past two decades, companies have been increasingly implementing programs in
order to achieve better compliance with legal and non-legal regulations and to facilitate
the detection of respective infringements. These compliance programs not only promise
toreduce crime and improve the companies’ reputations. They are also gaining legal rele-
vance, since they are required by law in specific areas, and they can eliminate or reduce
the criminal liability of companies when employees infringe legal provisions (corporate
crime). Compliance is therefore part of a new discussion on legal approaches in the global
risk society, where private and public spheres merge more closely in order to enhance
their efforts against (transnational) economic crime. This contribution depicts the com-
pliance development in criminal law and surrounding areas, analyses the different levels
of regulated self-regulation, and sketches the outlines of an umbrella compliance theory.
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